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Notice

The first regular session of the 119th South Carolina General
Assembly has adjourned under the provisions of H. 4195, the Sine Die
Resolution.

The following acts were passed during the 2011 regular session of
the General Assembly; however, they were vetoed by the Governor and
action on these vetoes are pending by the General Assembly.

(R57, S211) AN ACT TO AMEND THE CODE OF LAWS OF
SOUTH CAROLINA, 1976, BY ADDING CHAPTER 54 TO
TITLE 11 SO AS TO ESTABLISH THE “I-95 CORRIDOR
AUTHORITY ACT” AND TO PROVIDE FOR THE
COMPOSITION, DUTIES, AND POWERS OF THE
AUTHORITY.

(R72, S877) AN ACT TO AUTHORIZE THE BOARD OF
TRUSTEES OF HAMPTON COUNTY SCHOOL DISTRICT NO.
2 OF HAMPTON COUNTY TO ISSUE GENERAL
OBLIGATION BONDS OF THE SCHOOL DISTRICT WITHIN
ITS CONSTITUTIONAL DEBT LIMIT, IN ONE OR MORE
SERIES, TO DEFRAY THE LOSS OF AMERICAN
REINVESTMENT AND RECOVERY ACT FUNDS AND
EDUCATION FINANCE ACT FUNDS TO THE SCHOOL
DISTRICT, TO PRESCRIBE THE CONDITIONS UNDER
WHICH THE BONDS MAY BE ISSUED AND THE PURPOSES
FOR WHICH THE PROCEEDS MAY BE EXPENDED, AND TO
MAKE PROVISION FOR THE PAYMENT OF THE BONDS.

(R79, H4149) AN ACT TO AUTHORIZE THE BOARD OF
TRUSTEES OF THE SCHOOL DISTRICT OF COLLETON
COUNTY TO ISSUE GENERAL OBLIGATION BONDS OF
THE SCHOOL DISTRICT WITHIN ITS CONSTITUTIONAL
DEBT LIMIT NOT TO EXCEED TWO MILLION FIVE
HUNDRED THOUSAND DOLLARS IN ONE OR MORE
SERIES, TO DEFRAY THE LOSS OF AMERICAN
REINVESTMENT AND RECOVERY ACT FUNDS AND
EDUCATION FINANCE ACT FUNDS TO THE SCHOOL
DISTRICT, TO PRESCRIBE THE CONDITIONS UNDER
WHICH THE BONDS MAY BE ISSUED AND THE PURPOSES
FOR WHICH THE PROCEEDS MAY BE EXPENDED, AND TO
MAKE PROVISION FOR THE PAYMENT OF THE BONDS.

il



In the parenthesis to the left of the permanent numbers are two
numbers of which this is an example: (R276, S424). The first number
is preceded by R in every instance, and the second number is either H
or S. The R indicates the ratification number of the act or joint
resolution; the H is the House number as a bill or joint resolution; and
the S is the Senate number as a bill or joint resolution.
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No. 1
(R329, H4542 0f 2010)

AN ACT TO AMEND SECTION 8-13-320, AS AMENDED,
CODE OF LAWS OF SOUTH CAROLINA, 1976, RELATING
TO DUTIES AND POWERS OF THE STATE ETHICS
COMMISSION, SO AS TO DELETE THE PROHIBITION OF
THE RELEASE OF INFORMATION UNTIL FINAL
DISPOSITION OF AN ETHICS INVESTIGATION AND
REQUIRE THAT THE INFORMATION MAY NOT BE
RELEASED UNTIL A FINDING OF PROBABLE CAUSE HAS
BEEN MADE; AND TO AMEND SECTION 8-13-1372, AS
AMENDED, RELATING TO THE AUTHORITY OF THE
STATE ETHICS COMMISSION TO DETERMINE THAT
ERRORS OR OMISSIONS ON CAMPAIGN REPORTS ARE
INADVERTENT AND MAY BE HANDLED AS TECHNICAL
VIOLATIONS, SO AS TO CHANGE REFERENCES OF THE
STATE ETHICS COMMISSION TO THE APPROPRIATE
SUPERVISORY OFFICE.

Be it enacted by the General Assembly of the State of South Carolina:
Ethics, confidentiality of investigations

SECTION 1. Section 8-13-320(10)(g) of the 1976 Code, as last
amended by Act 387 of 2006, is further amended to read:

“(g) All investigations, inquiries, hearings, and accompanying
documents must remain confidential until a finding of probable cause
or dismissal unless the respondent waives the right to confidentiality.
The wilful release of confidential information is a misdemeanor, and
any person releasing confidential information, upon conviction, must
be fined not more than one thousand dollars or imprisoned not more
than one year.”

Technical violations

SECTION 2. Section 8-13-1372 of the 1976 Code, as last amended by
Act 76 0of 2003, is further amended to read:
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“Section 8-13-1372. (A) The appropriate supervisory office, in its
discretion, may determine that errors or omissions on campaign reports
are inadvertent and unintentional and not an effort to violate a
requirement of this chapter and may be handled as technical violations
which are not subject to the provisions of this chapter pertaining to
ethical violations. Technical violations must remain confidential unless
requested to be made public by the candidate filing the report. In lieu of
all other penalties, the appropriate supervisory office may assess a
technical violations penalty not to exceed fifty dollars.

(B) A violation other than an inadvertent or unintentional violation
must be considered by the appropriate supervisory office for
appropriate action.”

Time effective

SECTION 3. This act takes effect upon approval by the Governor.
Ratified the 7" day of June, 2010.

Vetoed by the Governor -- 6/11/2010.

Veto overridden by House -- 6/15/2010.
Veto overridden by Senate -- 1/19/2011.

No. 2
(R4, S213)

AN ACT TO DIRECT THE SOUTH CAROLINA CODE
COMMISSIONER TO INCLUDE BEGINNING WITH THE 2011
CUMULATIVE SUPPLEMENT TO THE CODE OF LAWS OF
SOUTH CAROLINA, 1976, CERTAIN REPORTER’S
COMMENTS IN REGARD TO VARIOUS PROVISIONS OF
THE SOUTH CAROLINA PROBATE CODE IN TITLE 62,
AMENDED BY ACT 244 OF 2010.

Be it enacted by the General Assembly of the State of South Carolina:
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Findings

SECTION 1. The General Assembly finds that by Act 244 of 2010,
the General Assembly enacted various statutory changes to the South
Carolina Probate Code as contained in Title 62. The South Carolina
Probate Code as originally enacted in 1986 contained Reporter’s
Comments after most sections further explaining the intent and effect
of those sections which has been of great assistance to the South
Carolina Bar and general public. Due to time constraints, it was not
possible to complete Reporter’s Comments to the code sections
amended by Act 244 of 2010, but through the efforts of the South
Carolina Bar these comments have been completed and offered to the
General Assembly by the South Carolina Bar for such use as the
General Assembly considers appropriate. In accepting these Reporter’s
Comments for use and publication in the manner provided by this act,
the General Assembly expresses its thanks to the South Carolina Bar
and its member attorneys for their diligence and professionalism in
developing and preparing these comments.

Reporter’s Comments

SECTION 2. The South Carolina Code Commissioner is directed to
include beginning with the 2011 Cumulative Supplement to the Code
of Laws of South Carolina, 1976, the following South Carolina
Reporter’s Comments to the provisions of Title 62 (the South Carolina
Probate Code), amended by Act 244 of 2010. The formatting and
location of these comments shall be as the Code Commissioner
determines. Those comments are as follows:

“South Carolina Comments
Section 62-1-201. General Definitions.

The 2010 amendment revised certain definitions in Section 62-1-201,
i.e., “application” in item (1), “formal proceedings” in item (15),
“informal proceedings” in item (19), “petition” in item (31), and
“testacy proceeding” in item (43), as well as other relevant sections
throughout the Probate Code, to clarify that the law requires a
summons in formal proceedings and the rules of civil procedure
adopted for the circuit court and other rules of procedure in this title
apply to and govern formal proceedings in probate court. See S.C.
Code §§14-23-280, 62-1-304, and Rules 1 and 81, SCRCP; also see,
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Weeks v. Drawdy, 495 S.E. 2d 454 (Ct. App. 1997) (the rules of
probate court governing procedure address only a limited number of
issues and in the absence of a specific probate court rule, the rules of
civil procedure applicable in the court of common pleas shall be
applied in the probate court unless to do so would be inconsistent with
the provisions of the Code).

Prior to the 2010 amendments, certain confusion existed regarding the
requirement of a summons in a formal proceeding and how the South
Carolina Rules of Civil Procedure apply to formal proceedings in the
probate court. The 2010 amendments in this section and throughout
other portions of the Probate Code are intended to minimize such
confusion and to expressly clarify that a “formal proceeding” is
commenced by a summons and petition and governed by the rules of
civil procedure adopted for the circuit court and other rules of
procedure in this title, and that an “application” does not require a
summons and is not governed by or subject to the rules of civil
procedure adopted for the circuit court. The vast majority of
proceedings in probate court are “informal proceedings” commenced
by application. Unlike a petition, an application does not require a
summons. Refer to 2010 amendments to certain definitions in this
section. Where applicable and appropriate, the 2010 amendments
expand the matters in which an application may be utilized.

South Carolina Comments
Section 62-1-304. Practice in Court.

The 2010 amendment revised and essentially rewrote Section 62-1-304
in order to clarify that “formal proceedings” are governed by and
subject to the rules of civil procedure adopted for the circuit court
[SCRCP] and other rules of procedure in this title and that the SCRCP
also govern formal proceedings and commencement of same. See
2010 amendments to certain definitions in S.C. Code §62-1-201 and
also see §§14-23-280, 62-1-304, and Rules 1 and 81, SCRCP; see also,
Weeks v. Drawdy, 495 S.E. 2d 454 (Ct. App. 1997) (the rules of
probate court governing procedure address only a limited number of
issues and in the absence of a specific probate court rule, the rules of
civil procedure applicable in the court of common pleas shall be
applied in the probate court unless to do so would be inconsistent with
the provisions of the Code).
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South Carolina Comments
Section 62-1-401. Notice; method and time of giving.

The 2010 amendment added subsection (d) to clarify and avoid
confusion that previously existed regarding the notice provisions in this
section. The effect of the 2010 amendment was intended to make it
clear that the notice provisions in this section are not intended to and
do not constitute a summons, which is required for a petition in formal
proceedings. See 2010 amendments to certain definitions in S.C. Code
§62-1-201 and also see §§14-23-280, 62-1-304, and Rules 1 and 81,
SCRCP.

South Carolina Comments
Section 62-1-403. Pleadings; when parties bound by others; notice.

The 2010 amendment revised subsections (1) and (3) to clarify
procedure for a formal proceeding, which requires a summons and
petition to commence a formal proceeding. See 2010 amendments to
certain definitions in S.C. Code §62-1-201 and also see §§14-23-280,
62-1-304, and Rules 1 and 81, SCRCP. The 2010 amendment also
revised subsection (2)(ii) to delete “parent” and replace it with
“person,” so that it is consistent with the remainder of that subsection
and also delete “child” and replace it with “issue” to be broader and
more inclusive.

South Carolina Comments
Section 62-2-205. Proceedings for elective share; time limit.

The 2010 amendment revised subsection (a) by deleting “mailing or
delivering” and replacing it with “serving upon” and also adding
“summons and” to clarify that a summons and petition are required to
commence a formal proceeding, including a formal proceeding for
elective share. See 2010 amendments to certain definitions in S.C.
Code §62-1-201 and also see §§14-23-280, 62-1-304, and Rules 1 and
81, SCRCP.

South Carolina Comments

Section 62-2-402. Source, determination, and documentation.
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The 2010 amendment revised subsection (a) by deleting “petition” and
replacing it with “make application,” so that the personal representative
or any interested person as referred to in this section can make
application to the probate court. Unlike a petition, an application does
not require a summons or petition. See 2010 amendments to certain
definitions in §62-1-201(1).

South Carolina Comments

Section 62-3-203. Priority among persons seeking appointment as
personal representative.

The 2010 amendment revised subsection (d) to eliminate certain
language as to “priority resulting from renunciation or waiver,” and
adding “or informal” proceedings. The prior version of subsection (d)
provided for only a formal proceeding. The 2010 amendment allows
one who does not have priority to pursue either a formal proceeding
(requiring summons and petition) or an informal proceeding (does not
require summons and petition) for appointment. See 2010 amendments
to certain definitions in §62-1-201(1).

South Carolina Comments

Section 62-3-401. Formal testacy proceedings; nature; when
commenced.

The 2010 amendment deleted “may” and replaced it with “must” and
added “and serving a summons” to clarify that a summons and petition
are required to commence a formal proceeding, including a formal
testacy proceeding. See 2010 amendments to certain definitions in
S.C. Code §62-1-201 and also see §§14-23-280, 62-1-304, and Rules 1
and 81, SCRCP.

South Carolina Comments

Section 62-3-403. Formal testacy proceeding; notice of hearing on
petition.

The 2010 amendment revised subsection (a) to add “or at any time after
that,” to delete Notice at the beginning of the third sentence and
replacing it with “The following persons” and also including the
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requirement for a summons and petition. The 2010 amendment also
revised subsection (b) to clarify that a summons and petition are
required to commence a formal proceeding, including a formal testacy
proceeding. See 2010 amendments to certain definitions in S.C. Code
§62-1-201 and also see §§14-23-280, 62-1-304, and Rules 1 and 81,
SCRCP.

South Carolina Comments
Section 62-3-409. Formal testacy proceedings; order; foreign will.

The 2010 amendment revised this section to delete “After the time
required for any notice has expired, upon” at the beginning and replace
it with “Upon” proof of “service of the summons and petition” and also
included the notice requirement for any hearing. The foregoing
amendment was intended to clarify that a summons and petition are
required to commence a formal proceeding, including a formal testacy
proceeding. See 2010 amendments to certain definitions in S.C. Code
§62-1-201 and also see §§14-23-280, 62-1-304, and Rules 1 and 81,
SCRCP.

South Carolina Comments

Section 62-3-414. Formal proceedings concerning appointment of
personal representative.

The 2010 amendment revised subsection (b) to delete “notice” and
replace it with “service of the summons and petition” to clarify that a
summons and petition are required to commence a formal proceeding,
including a formal proceeding concerning appointment of a personal
representative as referred to in this section. See 2010 amendments to
certain definitions in S.C. Code §62-1-201 and also see §§14-23-280,
62-1-304, and Rules 1 and 81, SCRCP.

South Carolina Comments

Section 62-3-502. Administration under Part 5 [Sections 62-3-501 et
seq.]; petition; order.

The 2010 amendment revised this section to add “service of the
summons and petition and upon” in the fourth sentence to clarify that a
summons and petition and notice of any hearing are required for a
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formal proceeding for administration under Part 5. See 2010
amendments to certain definitions in S.C. Code §62-1-201 and also see
§§14-23-280, 62-1-304, and Rules 1 and 81, SCRCP.

South Carolina Comments

Section 62-3-503. Administration under Part 5 [Sections 62-3-501 et
seq.]; effect on other proceedings.

The 2010 amendment deleted “he has received” and added “service of
the summons and petition upon the personal representative and” to the
first sentence to clarify that a summons and petition are required to
commence a formal proceeding, including a formal proceeding under
Part 5. See 2010 amendments to certain definitions in S.C. Code
§62-1-201 and also see §§14-23-280, 62-1-304, and Rules 1 and 81,
SCRCP.

South Carolina Comments
Section 62-3-604. Bond amount; security; procedure; reduction.

The 2010 amendment deleted “On petition of” at the beginning of the
last sentence and added “Upon application by” to allow the personal
representative or another interested person to make application to the
probate court regarding bond matters as outlined in this section. Unlike
a petition, an application does not require a summons or petition. See
§62-1-201(1). The 2010 amendment also added “upon the court’s own
motion” in the last sentence.

South Carolina Comments
Section 62-3-607. Order restraining personal representative.

The 2010 amendment deleted “On petition” at the beginning of this
section and replaced it with “Upon application” so that any person who
appears to have an interest in the estate can make application to the
probate court to restrain a personal representative. Unlike a petition, an
application does not require a summons or petition. See 2010
amendments to certain definitions in §62-1-201(1).
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South Carolina Comments

Section 62-3-611. Termination of appointment by removal; cause;
procedure.

The 2010 amendment added “service of the summons and petition
upon the personal representative and” in the fourth sentence to clarify
that a summons and petition are required to commence a formal
proceeding, including a formal proceeding to remove a personal
representative. See 2010 amendments to certain definitions in S.C.
Code §62-1-201 and also see §§14-23-280, 62-1-304, and Rules 1 and
81, SCRCP.

South Carolina Comments
Section 62-3-806. Allowance of claims.

The 2010 amendment added “service of” and “summons and” in the
first sentence to clarify that a summons and petition are required to
commence a formal proceeding, including a formal proceeding for
allowance of claims. See 2010 amendments to certain definitions in
S.C. Code §62-1-201 and also see §§14-23-280, 62-1-304, and Rules 1
and 81, SCRCP. The 2010 amendment also added “of hearing” after
“Notice” in the last sentence to clarify the notice of hearing
requirements referred to in §62-1-401.

South Carolina Comments
Section 62-3-911. Partition for purpose of distribution.

The 2010 amendment added “service of summons and petition and
after” in the second sentence to clarify that a summons and petition are
required to commence a formal proceeding, including a formal
proceeding for purpose of distribution and to make partition. See 2010
amendments to certain definitions in S.C. Code §62-1-201 and also see
§§14-23-280, 62-1-304, and Rules 1 and 81, SCRCP.

South Carolina Comments

Section 62-3-1001. Required filings with court; petition for order
compelling personal representative to perform duties; court orders.
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The 2010 amendment revised subsections (3) and (4) to conform to
current practice allowing the personal representative to pursue informal
proceedings to close the estate by filing an application rather than a
petition. Unlike a petition, an application does not require a summons
or petition. See 2010 amendments to certain definitions in S.C. Code
§62-1-201 (1). The 2010 amendment also revised subsection (4)(c ) to
delete “on appropriate conditions, determining testacy, determining the
persons entitled to distribution of the estate, and, as circumstances
require,” and adding “in accordance with Section 62-1-401 in the last
sentence to clarify procedure. The 2010 amendment added “of
hearing” in subsection (d) to clarify the notice of hearing requirements
referred to in §62-1-401.

South Carolina Comments
Section 62-3-1008. Subsequent administration.

The 2010 amendment deleted “petition” and replaced it with
“application” to allow any interested person to make application for a
subsequent administration. Unlike a petition, an application does not
require a summons or petition. See 2010 amendments to certain
definitions in §62-1-201.

South Carolina Comments

Section 62-3-1101. Effect of approval of agreements involving trusts,
inalienable interests, or interests of third persons.

The 2010 amendment deleted “in a formal proceeding in” and replaced
the foregoing with “by” and deleted “for that purpose” and replaced it
with “after hearing.” The intention of the amendment was to require
court approval in an informal proceeding after hearing. See §
62-3-1102 regarding application procedure for approval of compromise
and certain agreements.

South Carolina Comments

Section 62-3-1102.  Procedure for securing court approval of
compromise.

The 2010 amendment revised subsection (3) to delete “After” at the
beginning and replaces it with “Upon application to the court and after”
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to allow application to the probate court to secure court approval of a
compromise. Unlike a petition, an application does not require a
summons or petition. See 2010 amendments to certain definitions in
§62-1-201.

South Carolina Comments

Section 62-3-1309. Time for return; sale of real estate after hearing
and notice.

The 2010 amendment revised this section to delete “for return” in the
first sentence and replace it with “to answer or otherwise respond by
motion to the summons and petition, delete “make a return” and
replace it with “answer or otherwise respond by motion,” add
“subsequent pleadings,” and delete “return” and replace it with
“motions” in the second sentence The foregoing 2010 amendment is
intended to clarify that an answer or other response to a summons and
petition must be served in an action to sell real estate, which is a formal
proceeding as referred to in §62-1-201(15).

South Carolina Comments
Section 62-5-101. Definitions and use of terms.

The 2010 amendment revised subsection (5) to add “formal” before
proceeding to clarify that a guardianship proceeding is a formal
proceeding as referred to in §62-1-201(15).

South Carolina Comments

Section 62-5-303. Procedure for court appointment of a guardian of an
incapacitated person.

The 2010 amendment revised subsection (a) to delete “any” and
replace it with “a” and revise subsection (b) to add “and service” and
“the summons and the” in the first sentence to clarify that a summons
and petition are required in a formal proceeding, including a
guardianship proceeding. See 2010 amendments to certain definitions
in S.C. Code §62-1-201 and also see §§14-23-280, 62-1-304, and Rules
1 and 81, SCRCP.
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South Carolina Comments
Section 62-5-305. Acceptance of appointment; consent to jurisdiction.

The 2010 amendment revised this section by adding “first class” to
clarify that the mailing requirement for notice to any guardian as
referred to in this section must be by “first class” mail.

South Carolina Comments

Section 62-5-307. Removal or resignation of guardian; termination of
incapacity.

The 2010 amendment revised subsection (a) to delete “On” and replace
it with “After service of the summons and” at the beginning of the first
sentence. The intention of the amendment to subsection (a) was to
clarify that a summons and petition are required in a formal
proceeding, including a guardianship proceeding. See 2010
amendments to certain definitions in S.C. Code §62-1-201 and also see
§§14-23-280, 62-1-304, and Rules 1 and 81, SCRCP.

The 2010 amendment also revised subsection (b) to delete “or any
person interested in his welfare,” delete “petition” and replace it with
“make a request,” add “from the court, and delete “or resignation.” The
intention of the amendment to subsection (b) was to allow only the
ward to make a request for an order from the court to request that he is
no longer incapacitated and to remove the guardian, which request may
be made by informal letter to the court or judge.

The 2010 amendment also revised subsection (c) to add “or request”
after petition. The 2010 amendment to subsection (c) was to make a
corresponding reference to a “request” as referred to in subsection (b).

South Carolina Comments
Section 62-5-309. Notices in guardianship proceedings.

The 2010 amendment revised subsection (A) to add “that is properly
commenced by filing and service of the summons and petition”, delete
“notice of hearing,” adding “the following persons,” deleting “given to
each of the following”, and adding “properly served.” The intention of
the amendment to subsection (A) was to clarify that a summons and
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petition are required to commence a formal proceeding, including a
formal proceeding for guardianship, and also that certain persons must
be properly served with the summons and petition. See 2010
amendments to certain definitions in S.C. Code §62-1-201 and also see
§§14-23-280, 62-1-304, and Rules 1 and 81, SCRCP. The 2010
amendment also revised subsection (B) to delete “must be served
personally on the alleged incapacitated person and his spouse and
parents if they are found within the state. Notice to the spouse and
parents, if they cannot be found within the State, and to all other
persons except the alleged incapacitated person” and add “of hearing”
to clarify that the notice, which is a notice of hearing, must be given as
referred to in §62-1-401.

South Carolina Comments
Section 62-5-310. Temporary guardians.

The 2010 amendment revised subsection (A)(3) and (B)(2) to add
“petition or” before notice and add “petition and” in subsection (D).
The intention of the 2010 amendment was to clarify that a summons
and petition are required to commence a formal proceeding, including a
formal proceeding for temporary guardianship. See 2010 amendments
to certain definitions in S.C. Code §62-1-201 and also see
§§14-23-280, 62-1-304, and Rules 1 and 81, SCRCP. The 2010
amendment also revised subsection (C) by deleting “If” at the
beginning and replacing it with “The court may itself exercise the
power of temporary guardian, with or without petition or notice, if,”
deleting “then the court may itself exercise the power of a temporary
guardian, with or without notice” from subsection (C)(4), and
renumbering (C). The intention of the latter amendment was to allow
the court, with or without petition or notice, to appoint and exercise the
power of a temporary guardian, if the court makes certain emergency
preliminary findings.

South Carolina Comments
Section 62-5-401. Protective proceedings.
The 2010 amendment revised the first sentence in this section to delete
“Upon” and replace it with “After service of the summons and,” delete

“after” and “and,” add “of” to clarify that a summons and petition are
required to commence a formal proceeding, including a formal
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proceeding for appointment of a conservator or other protective order.
See 2010 amendments to certain definitions in S.C. Code §62-1-201
and also see §§14-23-280, 62-1-304, and Rules 1 and 81, SCRCP.

South Carolina Comments

Section 62-5-402. Protective proceedings; jurisdiction of affairs of
protected persons.

The 2010 amendment revised the first sentence to delete “notice” and
replace it with “the summons and petition,” add “summons and,” delete
“is” and replace it with “are” to clarify that a summons and petition are
required to commence a formal proceeding, including a formal
proceeding for appointment of a conservator or other protective order.
See 2010 amendments to certain definitions in S.C. Code §62-1-201
and also see §§14-23-280, 62-1-304, and Rules 1 and 81, SCRCP.

South Carolina Comments
Section 62-5-405. Notice.

The 2010 amendment extensively revised the first sentence of
subsection (a) to delete “On a” and replace it with “After filing of the
summons and the,” delete “notice of the proceedings at least twenty
days before the date of hearing” and replace it with “the summons and
petition,” revise the second sentence of subsection (a) to add
“following persons also must be properly served: the,” and delete the
remainder of the second sentence after “parents,” and add “and other
persons as the court may direct.” The 2010 amendment also revised
subsection (b) to add “hearing on,” “the person to be protected, to,”
delete “Except as otherwise provided in (a), notice shall” and replace it
with “Notice must.” The intention of the foregoing amendments was to
clarify that a summons and petition are required to commence a formal
proceeding, including a formal proceeding for appointment of a
conservator or other protective order. See 2010 amendments to certain
definitions in S.C. Code §62-1-201 and also see §§14-23-280,
62-1-304, and Rules 1 and 81, SCRCP. The 2010 amendment also
added a new last sentence regarding waiver by the person to be
protected. The latter amendment and new sentence were added to
clarify and provide that waiver of notice of hearing by the protected
person is not effective unless he attends the hearing or waiver of notice
is given by his attorney.
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South Carolina Comments

Section 62-5-407. Procedure concerning hearing and order on original
petition.

The 2010 amendment revised subsections (a) and (b) to delete certain
language and replace it with language to clarify that a summons and
petition are required to commence a formal proceeding, including a
formal proceeding seeking appointment of a conservator or other
protective order. See 2010 amendments to certain definitions in S.C.
Code §62-1-201 and also see §§14-23-280, 62-1-304, and Rules 1 and
81, SCRCP.

South Carolina Comments
Section 62-5-411. Bond.

The 2010 amendment revised this section to move the term “shall” in
the first sentence, which made no substantive change. The 2010
amendment also revised the next to last sentence to delete “On
petition” and replace it with “Upon application.” The 2010 amendment
also added a new sentence at the end allowing the conservator or
another interested person to make application for an informal
proceeding regarding bond and also to allow the court on its own
motion to pursue matters regarding the bond as set forth in this section.
Unlike a petition, an application does not require a summons or
petition. See 2010 amendments to certain definitions in §62-1-201.

South Carolina Comments
Section 62-5-412. Terms and requirements of bonds.

The 2010 amendment revised subsection (a)(3) to delete “On” at the
beginning and replace it with “After service of a summons and” to
clarify that a summons and petition are required to commence a formal
proceeding , including a formal proceeding regarding bond matters as
set forth in this section. See 2010 amendments to certain definitions in
S.C. Code §62-1-201 and also see §§14-23-280, 62-1-304, and Rules 1
and 81, SCRCP. The 2010 amendment also revised subsection (a)(3)
to add “or upon the court’s own motion” so the court could pursue such
a proceeding by way of motion.
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South Carolina Comments
Section 62-5-416. Petitions for orders subsequent to appointment.

The 2010 amendment revised subsection (a) to delete “Any” and
replace it with “Upon filing a petition and summons with the
appointing court” and also delete “file a petition in the appointment
court in order to clarify that a summons and petition are required to
commence a formal proceeding, including formal proceeding by an
interested person for certain requests subsequent to appointment as set
forth in this section. See 2010 amendments to certain definitions in
S.C. Code §62-1-201 and also see §§14-23-280, 62-1-304, and Rules 1
and 81, SCRCP. The 2010 amendment also revised subsection (b) by
deleting “A conservator may petition” and replacing it with “Upon
application to,” deleting “for” and adding “a conservator may request,”
and adding a new sentence at the end of subsection (b). The latter
amendment was intended to allow the conservator to request
instructions concerning his fiduciary responsibility by making
application and clarifies the effect of a denial by the court. The 2010
amendment also revised subsection (c) to provide for notice and
hearing as the court may direct.

South Carolina Comments
Section 62-5-419. Accounts.

The 2010 amendment revised this section by changing “must” to
“shall” in the first sentence, deleting “Subject to appeal within the same
time permitted” and replacing it with “Upon the filing and service of
summons and petition for approval of accounting,” as well as certain
grammatical changes thereafter to clarify that a summons and petition
are required to commence a formal proceeding, including a formal
proceeding for court approval of an intermediate and final account.
See 2010 amendments to certain definitions in S.C. Code §62-1-201
and also see §§14-23-280, 62-1-304, and Rules 1 and 81, SCRCP.

South Carolina Comments

Section 62-5-428. Claims against protected person; enforcement.
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The 2010 amendment revised this section to renumber and also clarify
that a summons and petition are required to commence a formal
proceeding, including a formal proceeding seeking allowance of a
claim before it is barred by the applicable statute of limitations. See
2010 amendments to certain definitions in S.C. Code §62-1-201 and
also see §§14-23-280, 62-1-304, and Rules 1 and 81, SCRCP.

South Carolina Comments
Section 62-5-430. Termination of proceeding.

The 2010 amendment essentially rewrote this section to divide it into
two subsections. Subsection (A) clarifies that a summons and petition
are required to commence a formal proceeding, including a formal
proceeding to terminate the conservatorship when the disability of the
protected person has ceased and procedure for same. See 2010
amendments to certain definitions in S.C. Code §62-1-201 and also see
§§14-23-280, 62-1-304, and Rules 1 and 81, SCRCP. Subsection (B)
allows the protected person, his personal representative, or the
conservator to terminate the conservatorship by way of an application,
instead of a petition, when the protected person has attained his
majority or if the protected person is deceased. Unlike a petition, an
application does not require a summons and petition. See
§62-1-201(1).

South Carolina Comments
Section 62-5-501. When power of attorney not affected by disability.
The 2010 amendment revised subsection (B) to require “petitioning”
rather than “applying” to the court as the method for a person or his
representative to have a guardian or conservator appointed. A petition
requires a summons. See §62-1-201(15) and (31).

South Carolina Comments
Section 62-5-504. Health care power of attorney; definitions; form.
The 2010 amendment revised this subsection (H) to allow the health

care provider, nursing care provider, agent, or other interested person
to “apply,” rather than “petition,” the probate court for an order. An
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“application” is defined in §62-1-201(1) and does not require a
summons or petition.

South Carolina Comments
Section 62-5-604. Persons who may file petition for appointment.

The 2010 amendment revised this section to clarify that a summons
and petition are required to commence a formal proceeding, including a
proceeding for appointment of a guardian under the Uniform Veteran’s
Guardianship Act as contained in Part 6. See 2010 amendments to
certain definitions in S.C. Code §§62-1-201 and also see §§14-23-280,
62-1-304, and Rules 1 and 81, SCRCP.

South Carolina Comments
Section 62-5-608. Notice of petition.

The 2010 amendment revised this section to clarify that a summons
and petition are required in a formal proceeding, including a
proceeding for appointment of a guardian under the Uniform Veteran’s
Guardianship Act as contained in Part 6. See 2010 amendments to
certain definitions in S.C. Code §62-1-201 and also see §§14-23-280,
62-1-304, and Rules 1 and 81, SCRCP.

South Carolina Comments

Section 62-3-703. General duties; relation and liability to persons
interested in estate; standing to sue.

The 2010 amendment, in subsection (a), changed the reference from
Section 62-7-933 to Section 62-7-804, which was made necessary by
the adoption of the South Carolina Trust Code.

South Carolina Comments
Section 62-7-105. Default and mandatory rules.
The 2010 amendment, in subsection (b), added a new subsection (b)(6)
to provide that the limitations imposed by Section 62-7-602(¢) on an

agent’s ability to alter a settlor’s existing estate plan will prevail over
the trust terms. This was added to Section 62-7-105(b) to synthesize it
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with 602(e) because while 602(e) authorizes a settlor’s agent to revoke,
amend or make distributions from a revocable trust, as a matter of
policy it specifically prohibits the agent from altering the designation
of beneficiaries. The remaining subsections were renumbered
accordingly.

South Carolina Comments
Section 62-7-201. Role of court in administration of trust.
The 2010 amendment, in subsection (a), changed the reference from
Section 62-1-302(c) to Section 62-1-302(d), which was made necessary
by the adoption of the South Carolina Trust Code.

South Carolina Comments
Section 62-7-303. Representation by fiduciaries and parents.
The 2010 amendment, in subsection (a)(6), deleted the term ‘parent’
and replaced it with the term ‘person’ so that it is consistent with the
remainder of the section and with Section 62-1-403, and deleted the
term ‘child’ and replaced it with the term ‘issue’ to be more broad and
inclusive, as intended by the section.

South Carolina Comments

Section 62-7-305. Appointment of representative.

The 2010 amendment changed the term ‘ascertained’ to the term
‘unascertained’.

South Carolina Comments
Section 62-7-414. Modification or termination of uneconomic trust.
The 2010 amendment, in subsection (a) and (c), clarifies and confirms
that court approval is not required under the circumstances described in
subsection (a).

South Carolina Comments

Section 62-7-505. Creditors’ claims against settlor.
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The 2010 amendment, in subsection (a), changed the phrasing of the
subsection to clarify the exemption language. In subsection (b),
ascertainable standard is re-worded to read ‘health, education
maintenance or support’ rather than ‘and support’.

Further, the references to “subsection (b)(1)” in the South Carolina
Comment should be changed to “subsection (b)” except where it is
used in regard to UTC subsection (b)(1). The change affects the first
and fourth references to (b)(1) in the second paragraph of the South
Carolina Comment.

South Carolina Comments

Section 62-7-604. Limitation on action contesting validity of revocable
trust; distribution of trust property.

The 2010 amendment changed the time period for contesting the
validity of a trust instrument from 60 days to 120 days in subsection

(a)(2) and (b)(2).
The change of the time period is intended to be prospective, rather than
retroactive. Any period of limitation which had commenced to run
before the effective date would continue to apply.

South Carolina Comments
Section 62-7-709. Reimbursement of expenses.
The 2010 amendment added a new subsection (c) to clarify that a
prospective trustee may be paid from trust assets for investigation into
serving as a trustee.

South Carolina Comments

Section 62-7-814. Discretionary powers; tax savings.

The 2010 amendment, in subsection (b), corrected a typographical
error by changing the reference from subsection (d) to subsection (c).
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South Carolina Comments
Section 62-7-902. Definitions.

The 2010 amendment, in subsection (9), changed the phrasing of the
definition but made no substantive changes.

South Carolina Comments
Section 62-7-903. Allocation of receipts and disbursements.

The 2010 amendment, in subsection (A), corrected a typographical
error by changing the term ‘and’ to the term ‘through’.

South Carolina Comments
Section 62-7-904. Adjustments between principal and income.

The 2010 amendment, in subsection (B)(7), corrected a typographical
error by deleting the phrase , or prohibit him from,”.

South Carolina Comments
Section 62-7-933. Uniform Prudent Investor Act.

The 2010 amendment, in subsection (C)(3), changed the phrasing of
the subsection to clarify that the reasonable care, skill and caution
standard is superimposed on the trustee’s considerations.

South Carolina Comments
Section 62-7-1013. Certification of trust.

The 2010 amendment deleted the reference in former subsection (a)(7)
to a taxpayer identification number. Also, the 2010 amendment added
a new subsection (j) to require that in transactions involving real
property the Certification of Trust must be in recordable form and
renumbered the remaining subsections accordingly. Further, the 2010
amendment changed the phrasing of new subsection (k) to require that
the Certification of Trust be in a form substantially the same as the
model form.”
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Time effective
SECTION 3. This act takes effect upon approval by the Governor.
Ratified the 10" day of March, 2011.

Approved the 16™ day of March, 2011.

No. 3
(R11, H3286)

AN ACT TO AMEND SECTION 41-27-260, AS AMENDED,
CODE OF LAWS OF SOUTH CAROLINA, 1976, RELATING
TO EMPLOYMENT EXEMPT FROM THE DEPARTMENT OF
EMPLOYMENT AND WORKFORCE, SO AS TO MAKE
TECHNICAL CORRECTIONS AND REMOVE AN
EXCEPTION TO AN EXEMPTION FOR REAL ESTATE
AGENTS COMPENSATED SOLELY BY COMMISSION; TO
AMEND SECTION 41-27-410, AS AMENDED, RELATING TO A
CONTINGENCY ASSESSMENT, SO AS TO CHANGE ARCANE
REFERENCES, AND TO REMOVE A CERTAIN CATEGORY
OF EMPLOYER FROM THIS ASSESSMENT; TO AMEND
SECTION 41-27-610, AS AMENDED, RELATING TO THE
FAILURE TO PERFORM CERTAIN ACTS THAT ARE
CONSIDERED TO HAVE OCCURRED, SO AS TO SPECIFY
THE CITY OF THIS LOCATION; TO AMEND SECTION
41-29-150, AS AMENDED, RELATING TO CERTAIN
RECORDKEEPING REQUIREMENTS AND ASSOCIATED
INSPECTION AND CONFIDENTIALITY REQUIREMENTS,
SO AS TO INCREASE THE FINE FOR A VIOLATION; TO
AMEND SECTION 41-29-170, AS AMENDED, RELATING TO
PERMITTED DISCLOSURE OF CERTAIN INFORMATION,
SO AS TO PROVIDE THE DEPARTMENT MAY PROVIDE
CERTAIN INFORMATION, TO PROVIDE FOR THE
DISCLOSURE OF THIS INFORMATION TO CERTAIN
PRIVATE PARTIES; TO AMEND SECTION 41-29-180, AS
AMENDED, RELATING TO A MANDATE ON THE
DEPARTMENT TO MINIMIZE REPORTING CONTENTS AND
FREQUENCY, SO AS TO DELETE A PROHIBITION ON



24 STATUTES AT LARGE (No. 3

General and Permanent Laws--2011

REQUIRING CERTAIN REPORTS MORE THAN
QUARTERLY; TO AMEND SECTION 41-29-250, AS
AMENDED, RELATING TO THE MANDATORY
PUBLICATION AND FURNISHING OF CERTAIN MATERIAL
BY THE DEPARTMENT, SO AS TO ELIMINATE A
REQUIREMENT THAT THE DEPARTMENT MAKE THIS
INFORMATION AVAILABLE ON REQUEST AND IMPOSE A
REQUIREMENT THAT THE DEPARTMENT MAKE THIS
INFORMATION AVAILABLE ON ITS INTERNET WEBSITE;
TO AMEND SECTION 41-29-270, AS AMENDED, RELATING
TO THE EMERGENCY UNEMPLOYMENT COMPENSATION
SYSTEM, SO ASTO MAKE THE OBLIGATION OF THE
DEPARTMENT TO PROMULGATE REGULATIONS NEEDED
FOR AN EMERGENCY UNEMPLOYMENT COMPENSATION
SYSTEM OPTIONAL RATHER THAN MANDATORY, AND TO
PROVIDE THE DEPARTMENT MAY PROMULGATE THESE
REGULATIONS IN THE EVENT OF A NATURAL DISASTER
AS DECLARED BY THE PRESIDENT; TO AMEND SECTION
41-31-10, AS AMENDED, RELATING TO THE GENERAL
RATE OF CONTRIBUTION TO THE UNEMPLOYMENT
INSURANCE TRUST FUND, SO AS TO CHANGE THIS RATE
TO THE TAX RATE ASSIGNED TO RATE CLASS TWENTY,
SUBJECT TO EXCEPTIONS; TO AMEND SECTION 41-31-30,
AS AMENDED, RELATING TO THE CLASSIFICATION OF
EMPLOYERS FOR THE PURPOSE OF RATE
CONTRIBUTIONS, SO AS TO PROVIDE THAT THE
DEPARTMENT SHALL CLASSIFY EMPLOYERS BASED ON
THE TOTAL TAXABLE WAGES REPORTED; TO AMEND
SECTION 41-31-55, AS AMENDED, RELATING TO
ADDITIONAL SURCHARGES IMPOSED WHEN THE
UNEMPLOYMENT  INSURANCE TRUST FUND IS
INSOLVENT, SO AS TO PROVIDE FOR THE MANNER IN
WHICH THE FUNDS MUST BE DEPOSITED; TO AMEND
ARTICLE 3, CHAPTER 33, TITLE 41, RELATING TO THE
DEPARTMENT OF EMPLOYMENT AND WORKFORCE
ADMINISTRATION FUND, SO AS TO MAKE TECHNICAL
AND CONFORMING CHANGES; TO AMEND ARTICLE 5,
CHAPTER 33, TITLE 41, RELATING TO THE DEPARTMENT
OF EMPLOYMENT AND WORKFORCE SPECIAL
ADMINISTRATION FUNDS, SO AS TO MAKE TECHNICAL
CHANGES, CONFORMING CHANGES, TO CREATE THE
DEPARTMENT OF EMPLOYMENT AND WORKFORCE
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INTEREST ASSESSMENT FUND, AND PROVIDE FOR THE
FUNDING AND MANAGEMENT OF THE FUND; TO AMEND
SECTION 41-35-320, RELATING TO THE PAYMENT OF
EXTENDED UNEMPLOYMENT SECURITY BENEFITS WHEN
FEDERALLY FUNDED, SO AS TO MODIFY THE DEFINITION
OF A STATE “ON” INDICATOR; AND TO AMEND SECTION
41-35-615, RELATING TO CLAIMS AND NOTICE
PROVISIONS CONCERNING EMPLOYERS, SO AS TO
CHANGE THE TIME WITHIN WHICH AN EMPLOYER MAY
NOT BE REQUIRED TO RESPOND TO THIS NOTICE.

Be it enacted by the General Assembly of the State of South Carolina:

Employment exempted from unemployment compensation

SECTION 1. Section 41-27-260(13) and (14) of the 1976 Code, as last
amended by Act 146 of 2010, is further amended to read:

“(13) service performed by an individual for an employer as an
insurance agent or as an insurance solicitor, if this service is performed
by the individual for his employer for remuneration solely by way of
commission;

(14) service performed by an individual for an employer as a real
estate salesman or agent, if this service is performed by the individual
for his employer for remuneration solely by way of commission;”

Employment security administrative contingency assessment,
computation method changed

SECTION 2. Section 41-27-410 of the 1976 Code, as last amended by
Act 37 0f 1999, is further amended to read:

“Section 41-27-410. Effective January 1, 1986, the departmental
administrative contingency assessment is an assessment of six
one-hundredths of one percent to be assessed upon the wages as
defined in Section 41-27-380(2) of all employers except those who
have either elected to make payments in lieu of contributions as
defined in Section 41-31-620 or are liable for the payment of
contributions as defined in Section 41-31-620 or are liable for the
payment of contributions and are classified as a state agency or any
political subdivision or any instrumentality of the political subdivision
as defined in Section 41-27-230(2).”
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Failure to perform certain acts considered an act committed
partially at office of department, Columbia specified as location

SECTION 3. Section 41-27-610 of the 1976 Code, as last amended by
Act 146 of 2010, is further amended to read:

“Section 41-27-610. The failure to do an act required by or under
the provisions of Chapters 27 through 41 of this title shall be deemed
an act committed in part at the office of the department in Columbia.”

Record keeping, access, inspection, and confidentiality, fine
changed

SECTION 4. Section 41-29-150 of the 1976 Code, as last amended by
Act 146 of 2010, is further amended to read:

“Section 41-29-150. An employing unit must keep true and
accurate work records containing information the department
prescribes. These records must be open to inspection and subject to
being copied by the department or its authorized representative at a
reasonable time and as often as necessary. The department and the
chairman of an appeal tribunal may require from an employing unit a
sworn or unsworn report with respect to persons employed by it that he
or it considers necessary for the effective administration of Chapters 27
through 41 of this title. Information obtained in this manner or from an
individual pursuant to the administration of these chapters, except to
the extent necessary for the proper administration of such chapters,
shall be held confidential and may not be published or be open to
public inspection, other than to the public employees in the
performance of their public duties, in any manner revealing the
individual’s or employing unit’s identity. However, a claimant or his
legal representative at a hearing before an appeal tribunal must be
supplied information from these records to the extent necessary for the
proper presentation of his claim. An employee or member of the
department who violates a provision of this section must be fined not
less than twenty dollars or more than five hundred dollars, imprisoned
for not longer than ninety days, or both.”
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Permitted disclosure of information related to an unemployment
benefits claim, certain private or public people or organizations
added as permitted recipients

SECTION 5. Section 41-29-170 of the 1976 Code, as last amended by
Act 146 0of 2010, is further amended to read:

“Section 41-29-170. (A) A claimant or his legal representative
must be supplied with information from the records, to the extent
necessary for the proper presentation of his claim in a proceeding
pursuant to Chapters 27 through 41, subject to restrictions the
department may prescribe by regulation.

(B)(1) Upon written request, the department may furnish
information obtained through the administration of Chapters 27
through 42 including, but not limited to, the name, address, ordinary
occupation, wages, and employment status of a covered worker or
recipient of benefits and the recipient’s rights to additional benefits
pursuant to Chapters 27 through 41, to:

(a) an agency or agent of the United States charged with the
administration of public works or assistance through public
employment;

(b) astate agency similarly charged or charged with workforce
development or training or with jobs recruitment;

(c) an agency or entity to which disclosure is permitted or
required by federal statute or regulation or by state law; and

(d) any private or public person or organization when the
disclosure is necessary to permit private or public contracting parties to
assist in the operation and management of the department in instances
where certain departmental functions may be delegated to private or
public parties to increase the department’s efficiency or quality of
service to the public. The private or public person or organization shall
use the information or records solely for the purpose for which the
information was disclosed and shall be bound by the same rules of
privacy and confidentiality as department employees.

(2) This disclosure is subject to restrictions the department may
prescribe by regulation.

(C)(1) The State Employment Office must furnish, upon request of a
public agency administering the Temporary Assistance to Needy
Families (TANF) or child support programs, a state agency
administering food stamp coupons, a state or federal agency
administering the new hire directory, or a public housing authority,
information in its possession relating to:
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(a) an individual who is receiving, has received, or has applied
for unemployment insurance;

(b) the amount of benefits being received,

(c) the current home address of these individuals;

(d) whether an offer of work has been refused and, if so, a
description of the job and the terms, conditions, and rate of pay;

(e) in the case of requests from a public housing authority, a
listing of the current employer and previous employers for the available
preceding six calendar quarters;

(f) in the case of requests from the state or federal agency that
issues food stamp coupons or the new hire directory, a listing of the
current employer and address and previous employers and their
addresses, including wage information, for the available preceding six
calendar quarters.

The requesting agency is responsible for reimbursing the department
for actual costs incurred in supplying the information.  This
information must be provided in the most useful and economical
format possible.”

Reports related to unemployment benefits claims must be kept to a
minimum, quarterly limit on individual earnings deleted

SECTION 6. Section 41-29-180 of the 1976 Code, as last amended by
Act 146 of 2010, is further amended to read:

“Section 41-29-180. The department shall endeavor, both for the
relief of the clerical work of employers and its own office, to confine
reporting to the minimum necessary for the proper administration of
the law, and, except for necessary separation, low earnings, special
reports or notices, or wage and employment reports required pursuant
to Section 41-29-140.”

Publication of certain information by the department, obligation to
provide on request replaced with provision allowing publication on
Internet

SECTION 7. Section 41-29-250 of the 1976 Code, as last amended by
Act 146 of 2010, is further amended to read:

“Section 41-29-250. The department must:
(A) print and make available for public distribution the text of
Chapters 27 through 41 of this title and its:
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(1) regulations;
(2) annual reports to the Governor and General Assembly; and
(3) other material the department considers relevant and suitable;
or
(B) make the information required by subsection (A) available on
its Internet website.”

Emergency unemployment compensation system, natural disaster
added as basis for system

SECTION 8. Section 41-29-270 of the 1976 Code, as last amended by
Act 146 of 2010, is further amended to read:

“Section 41-29-270. Notwithstanding the provisions of Chapters 27
through 41 of this title, the department may promulgate regulations
necessary for the operation of an emergency unemployment
compensation system in the event of an enemy attack or natural
disaster, as declared by the President of the United States, that disrupts
or endangers the department’s usual procedures or facilities.”

General rate of contribution to Unemployment Trust Fund,
computation method changed

SECTION 9. Section 41-31-10 of the 1976 Code, as last amended by
Act 146 of 2010, is further amended to read:

“Section 41-31-10. Each employer shall pay contributions equal to
the tax rate assigned to rate class twenty except as may be otherwise
provided in Chapters 27 through 41 of this title. The department must
promulgate regulations regarding the methodology by which the
allowed prepayment amounts will be calculated and the manner in
which they will be credited to the employer’s account.”

Classification of employers for Unemployment Trust Fund
contribution rates, computation method changed

SECTION 10. Section 41-31-30 of the 1976 Code, as last amended
by Act 234 of 2010, is further amended to read:

“Section 41-31-30. The department annually shall classify employers
in accordance with their actual experience of the total taxable wages
reported and with respect to benefits charged against their accounts to
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set contribution rates that reflect the employer’s experience. The
department shall determine the contribution rate of each employer in
accordance with the requirements of Sections 41-31-20 to 41-31-70.”

Additional surcharges and related rates when Unemployment
Trust Fund is insolvent, funds must be deposited in special account

SECTION 11. Section 41-31-55 of the 1976 Code, as last amended
by Act 234 of 2010, is further amended to read:

“Section 41-31-55. (A) In any calendar year in which the State
Unemployment Insurance Trust Fund is insolvent, the State shall
impose additional surcharges on all contributory employers to pay
interest on the outstanding debt. The estimated amount of interest to be
paid in the upcoming year will be divided by the estimated taxable
payroll for the calendar year. The result rounded to the next higher
one-hundredth of one percent is the statewide average surcharge.

(B) The rate for class twenty will be set so that the entire schedule
raises the income required to pay interest surcharges for the year,
subject to the structure defined in subsection (A). The rate for each
preceding benefit rate class shall be equal to ninety percent of the rate
calculated for the succeeding class, except that the rate class twelve
shall be set at one-fourth the rate calculated for rate class twenty.

(C) These funds shall be deposited in a special account as provided
in Section 41-33-810.”

Department of Employment and Workforce Administration Fund
and Special Administration Funds, Interest Assessment Fund
created, source and management of fund specified

SECTION 12. Articles 3 and 5, Chapter 33, Title 41 of the 1976
Code are amended to read:

“Article 3

Department of Employment and Workforce
Administration Fund

Section 41-33-410.  There is hereby created in the State Treasury a
special fund to be known as the Department of Employment and
Workforce administration fund. The fund shall consist of any money
appropriated by this State in accordance with Section 41-33-460; all
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money received from the United States, or any agency thereof, and all
money received from any other source for the administration of
Chapters 27 through 41 of this title; all money received from any
agency of the United States or any other state as compensation for
services or facilities supplied to such agency; all amounts received
pursuant to any surety bond or insurance policy or from other sources
for losses sustained by the Department of Employment and Workforce
administration fund or by reason of damage to property, equipment, or
supplies purchased from money in such fund; and all proceeds realized
from the sale or disposition of any such property, equipment, or
supplies which may no longer be necessary for the proper
administration of Chapters 27 through 41 of this title. Notwithstanding
any provision of this section, all money requisitioned and deposited in
this fund pursuant to Section 41-33-160 shall remain part of the
unemployment compensation fund and shall be used only in
accordance with the conditions specified in Sections 41-33-130 to
41-33-160.

Section 41-33-420. All money in the Department of Employment
and Workforce administration fund shall be deposited, administered,
and disbursed in the same manner and under the same conditions and
requirements as are provided by law for other special funds in the State
Treasury, except that money in this fund shall not be commingled with
other state funds, but shall be maintained in a separate account on the
books of a depository bank. They shall be secured by such bank or
banks by such securities or surety bond as required by law of
depositories of state funds.

Section 41-33-430. Monies deposited or paid into the fund are
appropriated and made available to the department. Money in this fund
must be expended solely for the purpose of defraying the cost of the
administration of Chapters 27 through 41 of this title and for no other
purpose. A balance in the fund may not lapse at any time but
continuously must be available to the department for expenditure
consistent with Chapters 27 through 41 of this title. The department
shall issue its requisition approved by the director or a designated
individual, officer, or agent for payment of the costs of administration
to the Comptroller General who shall draw his warrant in the usual
form provided by law on the State Treasurer, who shall pay it by check
on the Department of Employment and Workforce administration fund.
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Section 41-33-440. All monies in the Department of Employment
and Workforce administration fund except money received pursuant to
Section 41-33-160 shall be expended solely for the purposes and in the
amounts found necessary by the Secretary of Labor, or his successors,
for the proper and efficient administration of Chapters 27 through 41 of
this title.

Section 41-33-450. The State Treasurer shall be liable on his official
bond for the faithful performance of his duties in connection with the
Department of Employment and Workforce administration fund.

Section 41-33-460. Money in the Department of Employment and
Workforce administration fund, paid to this State under Title III of the
Social Security Act and the Wagner-Peyser Act, found by the Secretary
of Labor, or his successors, because of an action or contingency, to
have been lost or expended for a purpose other than, or in an amount in
excess of, those found necessary by the Secretary of Labor, for the
proper administration of the department’s employment and workforce
program, it is the policy of this State that the money must be replaced
by money appropriated for this purpose from the general funds of this
State to the Department of Employment and Workforce administration
fund for expenditures as provided in Section 41-33-430. Funds that
have been expended by the department or its agents pursuant to a
budget approved by the Secretary of Labor, pursuant to the general
standards and limitations promulgated by the Secretary of Labor,
before this expenditure, when proposed expenditures have not been
specifically disapproved by the Secretary of Labor, must not be
considered to require replacement.

Section 41-33-470. The department shall report to the State Budget
and Control Board in the same manner as is required generally for the
submission of financial requirements for the ensuing year and the board
shall include in its request for general appropriations presented to the
General Assembly at its next regular session a statement of the
amounts required for any replacement required by Section 41-33-460.

Article 5

Department of Employment and Workforce
Special Administration Funds
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Section 41-33-610. (A) There is created in the State Treasury a
special fund to be known as the Department of Employment and
Workforce special administration fund, which must consist of all
penalties and interest collected on contributions due pursuant to
Sections 41-31-330 and 41-31-350 and interest collected on unpaid
contributions pursuant to Section 41-31-370. Money in the fund must
be deposited, administered, and disbursed pursuant to the provisions of
Section 41-33-420 applicable to the Department of Employment and
Workforce administration fund.

(B) Money deposited in the special administration fund is
appropriated and made available to the department. Money in the fund
must be expended solely for:

(1) replacements in the Department of Employment and
Workforce administration fund as provided in Section 41-33-460;

(2) refunds pursuant to Section 41-31-360 of interest erroneously
collected; and

(3) special, extraordinary, and incidental expenses incurred in the
administration of Chapters 27 through 41 of this title not provided for
in the Department of Employment and Workforce administration fund
and for which federal funds are not granted by the federal government
through the Secretary of Labor or its other agencies.

(C) A balance in the fund shall not lapse at any time, but must be
continuously available to the department for expenditure consistent
with Chapters 27 through 41 of this title. The department shall issue its
requisition approved by its director or his designated officer or agent
for the purposes set forth in this section to the Comptroller General
who shall draw his warrant in the usual form provided by law on the
State Treasurer, who shall pay it by check on the fund.

Section 41-33-710. (A) There is created in the State Treasury a
special fund to be known as the Department of Employment and
Workforce administrative contingency fund, which consists of all
assessments collected pursuant to Section 41-27-410. Money in the
Department of Employment and Workforce administrative contingency
fund must be deposited, administered, and disbursed in accordance
with the provisions of Section 41-33-420 applicable to the Department
of Employment and Workforce administration fund.

(B) Money deposited in the Department of Employment and
Workforce administrative contingency fund is appropriate and made
available to the department. Money in the fund must be expended to:

(1) assist with the reemployment of unemployed workers using
the most efficient and effective means of service delivery;
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(2) undertake a program or activity that furthers the goal of the
department as provided in Chapter 42 of this title;

(3) supplement basic employment security services with special
job search and claimant placement assistance designed to assist
unemployment insurance claimants to obtain employment;

(4) provide employment services, like recruitment, screening,
and referral of qualified workers to agricultural areas where those
services have in the past contributed to positive economic conditions
for the agricultural industry; and

(5) provide otherwise unobtainable information and analysis to
the legislature and program managers about issues related to
employment and unemployment.

(C) A balance in the fund does not lapse, but is continuously
available to the department for expenditure consistent with Chapter 42
of this title. The department must issue its requisition approved by its
director or his designated officer or agent for the purposes set forth in
this section to the Comptroller General who shall draw his warrant in
the usual form provided by law on the State Treasurer, who shall pay it
by check on the fund.

Section 41-33-810. (A) There is hereby created in the State Treasury
a special fund to be known as the Department of Employment and
Workforce interest assessment fund.

(B) The fund shall consist of all assessments collected pursuant to
Section 41-31-55(A).

(C) All money in the interest assessment fund must be deposited,
administered, and disbursed in the same manner and under the same
conditions and requirements as are provided by law for other special
funds in the State Treasury, except that money in this fund shall not be
commingled with other state funds, but shall be maintained in a
separate account on the books of a depository bank. They shall be
secured by such bank or banks by such securities or surety bond as
required by law of depositories of state funds.

(D) All monies which are deposited or paid into the fund are
appropriated and made available to the department. All monies in this
fund shall be expended solely for the purpose of defraying the cost of
interest on advances from the federal Unemployment Trust Fund as
provided in the Social Security Act, Section 1202(b)(3)(A).

(E) Any balances in the fund shall not lapse at any time but shall be
continuously available to the department for expenditure consistent
with Chapters 27 through 41 of this title. The department shall issue its
requisition approved by the executive director or any designated



No. 3) OF SOUTH CAROLINA 35

General and Permanent Laws--2011

individual, officer, or agent for payment of such costs of interest to the
Comptroller General who shall draw his warrant in the usual form
provided by law on the State Treasurer, who shall pay it by check on
the interest assessment fund.”

Payment of extended unemployment security benefits when
federally funded, computation method changed

SECTION 13. Section 41-35-320 of the 1976 Code, as added by Act
123 of 2009, is amended to read:

“Section 41-35-320. (1) For a week in which one hundred percent
federal sharing funding is available, there is an ‘on’ indicator for a
week:

(a) beginning after March 7, 2009; and

(b) ending four weeks before the last week of unemployment for
which one hundred percent federal sharing is available under Section
2005(a) of Public Law No. 111-5, or an amendment of this provision,
without regard to the extension of federal sharing for certain claims as
provided under Section 2005(c) of this law.

(2) There is a state ‘on’ indicator for this State for a week in which
the United States Secretary of Labor determines that for the period
consisting of the most recent three months, the rate of total
unemployment, seasonally adjusted, equaled or exceeded six and a half
percent, and the average rate of total unemployment for the State,
seasonally adjusted, as determined by the United States Secretary of
Labor for this period equals or exceeds one hundred ten percent of the
average unemployment for the State in one or more of the
corresponding three-month periods ending in the three preceding
calendar years.

(3)(a) Effective with respect to weeks beginning in a ‘high
unemployment period’, Section 41-35-440 must be applied by
substituting:

(i) ‘eighty percent’ for ‘fifty percent’ in item (1)(a) of that
section; and
(i) ‘twenty’ for ‘thirteen’ in item (1)(b) of that section.

(b) For the purpose of this section, a ‘high unemployment
period’ exists during a period in which an extended benefit period
would be in effect by substituting ‘eight percent’ for ‘six and a half
percent’ in subsection (2).

(4) There is a state ‘off’ indicator for the purpose of this section
when a condition of subsection (2) is not satisfied.
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(5) Notwithstanding a provision of Section 41-35-380, an
individual’s ‘eligibility period’ must include an eligibility period
provided in Section 2005(b) of Public Law 111-5 and an amendment of
this provision.

(6) The department shall implement procedures to allow retroactive
claims, but these procedures must conform to conditions of federal
funding.”

Claims procedures must be pursuant to regulations, requirement
for employer response to notice changed

SECTION 14. Section 41-35-615 of the 1976 Code, as added by Act
146 of 2010, is amended to read:

“Section 41-35-615. All notices given to an employer concerning a
request for determination of insured status, a request for initiation of a
claim series in a benefit year, a notice of unemployment, a certification
for waiting-week credit, a claim for benefits, and any reconsideration
of a determination must be made by United States mail or electronic
mail. The employer may designate with the department its preferred
method of notice. If an employer does not make a designation, then
notices must be made by United States mail. The employer may not be
required to respond to the notice until ten calendar days, or the next
business day if the tenth day falls on a Saturday, Sunday, or state
holiday, after the postmark on notices sent via United States mail or ten
calendar days after the date a notice is sent via electronic mail.”

Time effective
SECTION 15. This act takes effect upon approval by the Governor.
Ratified the 10" day of March, 2011.

Approved the 14™ day of March, 2011.
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No. 4
(R14, S277)

AN ACT TO RATIFY AN AMENDMENT TO ARTICLE II OF
THE CONSTITUTION OF SOUTH CAROLINA, 1895,
RELATING TO THE RIGHT OF SUFFRAGE, BY ADDING
SECTION 12 TO GUARANTEE THE RIGHT OF AN
INDIVIDUAL TO VOTE BY SECRET BALLOT FOR A
DESIGNATION, A SELECTION, OR AN AUTHORIZATION
FOR EMPLOYEE REPRESENTATION BY A LABOR
ORGANIZATION.

Be it enacted by the General Assembly of the State of South Carolina:

Ratification of an amendment to Article II of the Constitution of
South Carolina, 1895

SECTION 1. The amendment to Article II of the Constitution of
South Carolina, 1895, prepared under the terms of Joint Resolution 295
of 2010, having been submitted to the qualified electors at the General
Election of 2010 as prescribed in Section 1, Article XVI of the
Constitution of South Carolina, 1895, and a favorable vote having been
received on the amendment, is ratified and declared to be a part of the
Constitution so that Section 12 as added to Article II reads:

“Section 12. The fundamental right of an individual to vote by

secret ballot is guaranteed for a designation, a selection, or an
authorization for employee representation by a labor organization.”

Ratified the 6™ day of April, 2011.

No. 5
(R16, S522)
AN ACT TO AMEND SECTION 12-6-40, AS AMENDED, CODE

OF LAWS OF SOUTH CAROLINA, 1976, RELATING TO THE
APPLICATION OF THE INTERNAL REVENUE CODE TO



38 STATUTES AT LARGE (No. 5

General and Permanent Laws--2011

STATE INCOME TAX LAWS, SO AS TO UPDATE THE
REFERENCE TO THE INTERNAL REVENUE CODE TO THE
YEAR 2010.

Be it enacted by the General Assembly of the State of South Carolina:

References updated

SECTION 1. Section 12-6-40(A)(1)(a) of the 1976 Code, as last
amended by Act 142 of 2010, is further amended to read:

“(a) Except as otherwise provided, ‘Internal Revenue Code’ means
the Internal Revenue Code of 1986, as amended through December 31,
2010, and includes the effective date provisions contained in it.”

Time effective
SECTION 2. This act takes effect upon approval by the Governor.
Ratified the 6™ day of April, 2011.

Approved the 12" day of April, 2011.

No. 6
(R21, H3004)

AN ACT TO AMEND THE CODE OF LAWS OF SOUTH
CAROLINA, 1976, BY ENACTING THE “SPENDING
ACCOUNTABILITY ACT OF 2011” BY ADDING SECTION
2-7-125 SO AS TO REQUIRE CERTAIN BILLS AND JOINT
RESOLUTIONS TO RECEIVE A RECORDED ROLL CALL
VOTE AT VARIOUS STAGES OF THEIR PASSAGE BY THE
HOUSE OF REPRESENTATIVES AND THE SENATE.

Be it enacted by the General Assembly of the State of South Carolina:
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Citation

SECTION 1. This act may be cited as the “Spending Accountability
Act of 2011”.

Certain roll call votes required

SECTION 2. Article 1, Chapter 7, Title 2 of the 1976 Code is
amended by adding:

“Section 2-7-125. (A) For purposes of this section, a ‘recorded roll
call vote’ means a vote recorded in the journals of the respective
houses of the General Assembly, which must be by yeas and nays and
recorded by name.

(B) The Annual General Appropriations Bill must be considered
section-by-section prior to third reading, and must receive a recorded
roll call vote by the House of Representatives and the Senate when the
pending question is the adoption of an individual section.

(C) A bill or joint resolution must receive a recorded roll call vote
by the House of Representatives and the Senate when:

(1) the pending question is adoption of a Conference or Free
Conference Report;

(2) the pending question is the passage of a bill or joint
resolution on second reading;

(3) either the House of Representatives or the Senate agrees to
the other body’s amendment; or

(4) abill or joint resolution is amended and the pending question
is the passage of a bill on third reading.”

Time effective
SECTION 3. This act takes effect upon approval by the Governor.
Ratified the 6™ day of April, 2011.

Approved the 12" day of April, 2011.
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No. 7
(R23, H3332)

AN ACT TO AMEND SECTION 38-73-736, CODE OF LAWS OF
SOUTH CAROLINA, 1976, RELATING TO CERTAIN
REDUCTIONS IN PREMIUM CHARGES, SO AS TO PROVIDE
CERTAIN DEFINITIONS, SUBJECT PREMIUM RATES
CHARGED FOR LIABILITY AND COLLISION COVERAGE
TO CERTAIN DRIVER TRAINING COURSE CREDITS FOR A
DRIVER WHO IS NOT A YOUTHFUL OPERATOR, AND
PROVIDE OTHER CONDITIONS CONCERNING THE
CREDITS; AND TO AMEND SECTION 38-73-737, RELATING
TO DRIVER TRAINING COURSE CREDITS TOWARD
LIABILITY AND COLLISION INSURANCE COVERAGE, SO
AS TO PROVIDE CERTAIN DEFINITIONS, SUBJECT
PREMIUM RATES CHARGED FOR LIABILITY AND
COLLISION COVERAGE TO CERTAIN DRIVER TRAINING
COURSE CREDITS FOR A DRIVER WHO IS A YOUTHFUL
OPERATOR, AND PROVIDE OTHER CONDITIONS
CONCERNING THE CREDITS.

Be it enacted by the General Assembly of the State of South Carolina:

Automobile liability and collision coverage rates, definitions, rate
reductions for nonyouthful operator completing approved driver
training course

SECTION 1. Section 38-73-736 of the 1976 Code is amended to read:

“Section 38-73-736. (A) As used in this section:
(1) “Approved driver training course’ means a driver’s training
course that:

(a) is approved by the Department of Motor Vehicles or
exempt pursuant to Chapter 23, Title 56;

(b) is administered by a driver’s training school that is licensed
or approved by the Department of Motor Vehicles or exempt pursuant
to Chapter 23, Title 56;

(c) 1is conducted by a person holding a valid driver’s instructor
permit pursuant to Chapter 23, Title 56; and

(d) includes a minimum of six hours of classroom instruction.
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(2) ‘Approved driver training refresher course’ means a driver’s
training course that:

(a) is approved by the Department of Motor Vehicles or
exempt pursuant to Chapter 23, Title 56;

(b) 1is administered by a driver’s training school that is licensed
or approved by the Department of Motor Vehicles or exempt pursuant
to Chapter 23, Title 56;

(c) 1is conducted by a person holding a valid driver’s instructor
permit pursuant to Chapter 23, Title 56;

(d) includes a minimum of four hours of classroom
instruction; and

(e) is taken by a person that has previously completed
successfully an approved driver training course, an approved driver
training refresher course, or an approved driver’s education course as
defined in Section 38-73-737(A)(1) before the termination of the
preceding course’s effective period.

(3) ‘Satisfactory evidence of course completion’ means a
certificate signed by an official of the licensed driver’s training school
or the Department of Motor Vehicles, which certifies that:

(a) the person has successfully completed the course; and

(b) the course is an approved driver training course or
approved driver training refresher course and meets the requirements of
Chapter 23, Title 56.

(4) ‘Youthful operator’ means a person under the age of
twenty-five for which premium rates charged for liability coverages
and collision coverage under a private passenger automobile insurance
policy are determined by a youthful driver classification.

(B) Premium rates charged for liability coverages and collision
coverage under a private passenger automobile insurance policy are
subject to an appropriate driver training course credit once satisfactory
evidence of course completion is presented by an applicant for the
credit that is the named insured or principal operator of the vehicle and
is not a youthful operator. The amount of the credit may be determined
by each individual insurer based upon factually or statistically
supported data and is subject to prior approval or review by the
director. The credit must be afforded for a minimum of thirty-six
months from the date the approved driver training course or approved
driver training refresher course was completed. The insurer may
require, as a condition of providing and maintaining the credit, that the
applicant not be involved in an accident for which the applicant is at
fault for a three-year period after course completion. The credit must
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be afforded by each insurer in a nondiscriminatory manner to all
applicants, other than those considered youthful operators.

(C) Only the vehicle driven by an applicant that has completed
successfully an approved driver training course or an approved driver
training refresher course qualifies for the insurance credit required by
this section. Other vehicles under the private passenger automobile
insurance policy do not qualify for the insurance credit required by this
section unless the named insured or principal operator of the additional
vehicle has successfully completed an approved driver training course
or an approved driver training refresher course.

(D) The insurer must provide the driver training course credit upon
receipt of satisfactory evidence of course completion. Nothing in this
section may be construed so as to require the insurer to provide the
credit for any period of time before the date of receipt of satisfactory
evidence of course completion.

(E) An applicant qualifying for the insurance credit required by this
section only may claim the credit for successful completion of one
approved driver training course or one approved driver training
refresher course during any private passenger automobile insurance
policy period.

(F) Only an approved driver training course or an approved driver
training refresher course taken on a voluntary basis qualifies for the
insurance credit. A driver training course taken as a requirement of a
driving offense including, but not limited to, ADSAP or driver training
courses taken to reduce the number of traffic violation points against a
driver’s license, do not qualify for the insurance credit provided in this
section.

(G) A schedule of rates, rate classification, or rating plan for private
passenger automobile insurance must provide for an appropriate
reduction in premium charges for an insured person who is not a
youthful operator and who qualifies as provided in this section.”

Automobile liability and collision coverage rates, rate reductions
for youthful operator completing approved driver training course

SECTION 2. Section 38-73-737 of the 1976 Code is amended to read:
“Section 38-73-737. (A) As used in this section:

(1) ‘Approved driver’s education course’ means a driver’s
training course that:
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(a) is approved by the Department of Motor Vehicles pursuant
to Chapter 23, Title 56 or is approved by the Department of Education
pursuant to Section 59-39-320;

(b) is administered by a driver’s training school that is licensed
by the Department of Motor Vehicles or a state institution or duly
accredited and approved college, private, parochial, or public high
school pursuant to Chapter 23, Title 56; and

(c) 1is conducted by a person holding a valid driver’s instructor
permit pursuant to Chapter 23, Title 56.

(2) ‘Satisfactory evidence of course completion’ means a
certificate signed by an official of the school, the Department of Motor
Vehicles, the Department of Education, or other responsible
educational entity which certifies that:

(a) the person has successfully completed the course; and

(b) the course is an approved driver’s education course and
meets the requirements of Chapter 23, Title 56 or Section 59-39-320.

(3) ‘Youthful operator’ means a person under the age of
twenty-five for which premium rates charged for liability coverages
and collision coverage under a private passenger automobile insurance
policy are determined by a youthful driver classification.

(B) Premium rates charged for liability coverages and collision
coverage under a private passenger automobile insurance policy are
subject to an appropriate driver’s education course credit once
satisfactory evidence of course completion is presented by an applicant
for the credit that is the named insured or principal operator of the
vehicle and is a youthful operator. The amount of the credit may be
determined by each individual insurer based upon factually or
statistically supported data and is subject to prior approval or review by
the director. The credit must be afforded from the date the approved
driver’s education course was completed for as long as the premium
rates continue to be determined by a youthful driver classification. The
insurer may require, as a condition of providing and maintaining the
credit, that the applicant not be involved in an accident for which the
applicant is at fault or be convicted of, plead guilty to, or plead nolo
contendere to a violation of the motor vehicle laws for any moving
violation. The credit required by this section must be afforded by each
insurer in a nondiscriminatory manner to all applicants.

(C) Only the vehicle driven by an applicant that has completed
successfully an approved driver’s education course qualifies for the
insurance credit required by this section. Other vehicles under the
private passenger automobile insurance policy do not qualify for the
insurance credit required by this section unless the named insured or
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principal operator of the additional vehicle has successfully completed
an approved driver’s education course.

(D) The insurer must provide the driver’s education course credit
upon receipt of satisfactory evidence of course completion. Nothing in
this section may be construed so as to require the insurer to provide the
credit for any period of time before the date of receipt of satisfactory
evidence of course completion.

(E) An applicant qualifying for the insurance credit required by this
section only may claim the credit for successful completion of one
approved driver’s education course during any private passenger
automobile insurance policy period.

(F) An approved driver’s education course taken on a voluntary
basis or taken as a requirement of driver licensing qualifies for the
insurance credit. Driver training courses taken as a requirement of a
driving offense including, but not limited to, ADSAP or driver training
courses taken to reduce the number of traffic violation points against a
driver’s license, do not qualify for the insurance credit provided in this
section.

(G) A schedule of rates, rate classification, or rating plan for private
passenger automobile insurance must provide for an appropriate
reduction in premium charges for an insured person who is a youthful
operator and who qualifies as provided in this section.”

Time effective

SECTION 3. Unless otherwise provided, this act takes effect upon
approval by the Governor. The provisions of this act amending Section
38-73-736 and Section 38-73-737 take effect December 31, 2011.
Ratified the 6™ day of April, 2011.

Approved the 12" day of April, 2011.

No. 8
(R24, H3373)
AN ACT TO AMEND SECTION 38-77-112, CODE OF LAWS OF

SOUTH CAROLINA, 1976, RELATING TO THE EXEMPTION
OF AN AUTOMOBILE INSURER FROM THE REQUIREMENT
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TO WRITE AUTOMOBILE INSURANCE COVERAGE FOR AN
APPLICANT OR EXISTING POLICYHOLDER, SO AS TO
REMOVE CERTAIN EXEMPTIONS FROM THE
APPLICABILITY OF THIS SECTION.

Be it enacted by the General Assembly of the State of South Carolina:

Automobile insurer not required to write coverage for existing
policyholder

SECTION 1. Section 38-77-112 of the 1976 Code is amended to read:

“Section 38-77-112. An automobile insurer is not required to write
coverage for automobile insurance as defined in Section 38-77-30 for
an applicant or existing policyholder. An insurer or producer shall
retain, for at least three years, a record of its refusals of coverage
including the reason for the refusal and shall furnish this information
upon the request of the Director of the Department of Insurance or his
designee.”

Time effective
SECTION 2. This act takes effect upon approval by the Governor.
Ratified the 6™ day of April, 2011.

Approved the 12" day of April, 2011.

No. 9
(R26, H3397)

AN ACT TO AMEND THE CODE OF LAWS OF SOUTH
CAROLINA, 1976, BY ADDING SECTION 1-1-674 SO AS TO
DESIGNATE THE SOUTH CAROLINA PECAN FESTIVAL IN
FLORENCE COUNTY AS THE OFFICIAL STATE PECAN
FESTIVAL.

Be it enacted by the General Assembly of the State of South Carolina:
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Official State Pecan Festival

SECTION 1. Article 9, Chapter 1, Title 1 of the 1976 Code is
amended by adding:

“Section 1-1-674. The South Carolina Pecan Festival in Florence
County is designated as the official State Pecan Festival.”

Time effective
SECTION 2. This act takes effect upon approval by the Governor.
Ratified the 6™ day of April, 2011.

Approved the 12" day of April, 2011.

No. 10
(R27, H3399)

AN ACT TO AMEND JOINT RESOLUTION 263 OF 1998,
RELATING TO THE GRANTING OF CONCURRENT
FEDERAL LAW ENFORCEMENT JURISDICTION OVER THE
NATIONAL ADVOCACY CENTER LOCATED ON THE
COLUMBIA CAMPUS OF THE UNIVERSITY OF SOUTH
CAROLINA IN RICHLAND COUNTY, SO AS TO EXTEND
THAT CONCURRENT FEDERAL JURISDICTION TO
ADJACENT FEDERALLY OCCUPIED PROPERTY AND TO
THE INN AT USC AND THE KIRKLAND APARTMENT
BUILDING LOCATED RESPECTIVELY AT 1619 PENDLETON
STREET AND 1611 PENDLETON STREET IN THE CITY OF
COLUMBIA, SOUTH CAROLINA, AND TO DESIGNATE THE
TEXT OF JOINT RESOLUTION 263 OF 1998, AS AMENDED
BY THIS ACT, AS SECTION 3-3-350 OF THE CODE OF LAWS
OF SOUTH CAROLINA, 1976.

Be it enacted by the General Assembly of the State of South Carolina:
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Section designated, concurrent jurisdiction extended

SECTION 1. Section 1 of Joint Resolution 263 of 1998 is designated
Section 3-3-350 of the 1976 Code and is amended to read:

“Section 3-3-350. (A) Notwithstanding any other provision of law,
concurrent law enforcement jurisdiction is granted to the United States
of America over that certain tract of land situate on the campus of the
University of South Carolina in the City of Columbia in Richland
County, bounded on the west by Pickens Street, on the north by
Pendleton Street, on the east by Barnwell Street, and on the south by
College Street and the northern boundary of the University of South
Carolina College Street pedestrian walkway.

The State of South Carolina reserves concurrent jurisdiction to
enforce the criminal and civil laws of this State within the area
delineated in this subsection and further reserves the right to serve
criminal or civil process within that area in prosecutions or suits for or
on account of crimes committed, rights acquired, or obligations
incurred in the State of South Carolina. The jurisdiction ceded by this
subsection continues as long as the United States of America occupies
any state-owned property within the area delineated in this subsection.

(B) Concurrent jurisdiction is also extended and reserved in the
manner and for the duration provided in subsection (A) of this section
to the properties commonly known as the Inn at USC, located at 1619
Pendleton Street, and the Kirkland Apartment Building, located at 1611
Pendleton Street, both in the City of Columbia, South Carolina.”

Time effective
SECTION 2. This act takes effect upon approval by the Governor.
Ratified the 6™ day of April, 2011.

Approved the 12" day of April, 2011.
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No. 11
(R29, H3625)

AN ACT TO AMEND SECTION 8-13-735, CODE OF LAWS OF
SOUTH CAROLINA, 1976, RELATING TO THE PROHIBITION
AGAINST A PERSON, WHO AT THE SAME TIME SERVES
ON THE GOVERNING BODY OF A STATE OR LOCAL
POLITICAL SUBDIVISION BOARD OR COMMISSION AND
AS AN EMPLOYEE OF THE SAME BOARD OR COMMISSION
OR IN A POSITION WHICH IS SUBJECT TO THE CONTROL
OF THE BOARD OR COMMISSION, MAKING OR
PARTICIPATING IN A DECISION AFFECTING HIS
ECONOMIC INTERESTS, SO AS TO PROHIBIT A PERSON
FROM SERVING AT THE SAME TIME AS A
NONAPPOINTED MEMBER OF THE GOVERNING BOARD
OR COMMISSION OF A WATER OR SEWER DISTRICT, A
NONPROFIT WATER OR SEWER CORPORATION, OR A
WATER OR SEWER COMPANY ORGANIZED UNDER STATE
LAW AND AS AN EMPLOYEE OF THAT BOARD,
COMMISSION, CORPORATION, OR COMPANY OR IN
CERTAIN OTHER POSITIONS, TO PROVIDE CIVIL
PENALTIES FOR VIOLATION, AND TO PROVIDE FOR
STANDING TO ALLEGE VIOLATIONS AND FOR THE
RESPONSIBILITY FOR COURT COSTS, ATTORNEY’S FEES,
AND DAMAGES UPON VIOLATIONS.

Be it enacted by the General Assembly of the State of South Carolina:
Prohibition expanded, penalty for violations

SECTION 1. Section 8-13-735 of the 1976 Code, as added by Act 248
of 1991, is amended to read:

“Section 8-13-735. (A) Except as provided in subsection (B), no
person who serves at the same time:
(1) on the governing body of a state, county, municipal, or
political subdivision board or commission; and
(2) as an employee of the same board or commission or in a
position subject to the control of that board or commission may make
or participate in making a decision that affects his economic interests.
(B) No person shall serve at the same time as:
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(1) a nonappointed member of the governing body of the board
or commission for a water or sewer district or a nonprofit water or
sewer corporation or company organized pursuant to the provisions of
state law; and

(2)(a) an employee of the same board, commission, corporation,
or company; or

(b) in a position subject to the control of that board,
commission, corporation, or company; or

(c) in a decision-making position concerning the operation and
functions of that board, commission, corporation, or company.

(C)(1) Any person violating the provisions of subsection (B) may be
assessed a civil penalty of fifty dollars per day to be remitted to the
general fund of the board, commission, corporation, or company.

(2) If a lawsuit is brought to force the person to vacate either his
position held pursuant to subsection (B)(1) or subsection (B)(2), and
the person is found in circuit court to have violated subsection (B), the
person must pay the civil penalty in subsection (C)(1) plus court costs,
attorney’s fees, and any damages required by the court.

(3) Any individual or entity served by the board, commission,
corporation, or company has standing to bring a lawsuit in the circuit
court pursuant to this subsection.”

Time effective
SECTION 2. This act takes effect upon approval by the Governor.
Ratified the 6™ day of April, 2011.

Approved the 7" day of April, 2011.

No. 12
(R25, H3374)

AN ACT TO AMEND THE CODE OF LAWS OF SOUTH
CAROLINA, 1976, BY ADDING CHAPTER 12 TO TITLE 50 SO
AS TO ENACT THE “INTERSTATE WILDLIFE VIOLATOR
COMPACT”, TO PROVIDE THAT THE DEPARTMENT OF
NATURAL RESOURCES SHALL EXECUTE THE COMPACT
WITH OTHER COMPACT STATES, AND TO PROVIDE THAT
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THE DEPARTMENT OF NATURAL RESOURCES SHALL
TAKE ALL ACTIONS NECESSARY TO IMPLEMENT THE
PROVISIONS OF THE COMPACT.

Be it enacted by the General Assembly of the State of South Carolina:
Interstate Wildlife Violator Compact
SECTION 1. Title 50 of the 1976 Code is amended by adding:
“CHAPTER 12
Interstate Wildlife Violator Compact

Section 50-12-10. This chapter may be cited as the ‘Interstate
Wildlife Violator Compact’.

Section 50-12-20. The Interstate Wildlife Violator Compact is
enacting into law and entered into with all other jurisdictions legally
joining therein. The Department of Natural Resources shall execute all
documents and perform all other acts necessary to carry out the
provisions of the compact.

Article |
Findings, Declaration of Policy, and Purpose

(A) The party states find that:

(1) Wildlife resources are managed in trust by the respective
states for the benefit of all residents and visitors.

(2) The protection of their respective wildlife resources can be
materially affected by the degree of compliance with state statute, law,
regulation, ordinance, or administrative rule relating to the
management of those resources.

(3) The preservation, protection, management, and restoration of
wildlife contributes immeasurably to the aesthetic, recreational, and
economic aspects of these natural resources.

(4) Wildlife resources are valuable without regard to political
boundaries. Therefore, all persons should be required to comply with
wildlife preservation, protection, management, and restoration laws,
ordinances, and administrative rules and regulations of all party states



No. 12) OF SOUTH CAROLINA 51

General and Permanent Laws--2011

as a condition precedent to the continuance or issuance of any license
to hunt, fish, trap, or possess wildlife.

(5) Violation of wildlife laws interferes with the management of
wildlife resources and may endanger the safety of persons and
property.

(6) The mobility of many wildlife law violators necessitates the
maintenance of channels of communication among the various states.

(7) In most instances, a person who is cited for a wildlife
violation in a state other than the person’s home state:

(a) must post collateral or bond to secure appearance for a trial
at a later date;

(b) if unable to post collateral or bond, is taken into custody
until the collateral or bond is posted; or

(c) is taken directly to court for an immediate appearance.

(8) The purpose of the enforcement practices described in item
(7) of this subsection is to ensure compliance with the terms of a
wildlife citation by the person who, if permitted to continue on the
person’s way after receiving the citation, could return to the person’s
home state and disregard the person’s duty under the terms of the
citation.

(9) In most instances, a person receiving a wildlife citation in the
person’s home state is permitted to accept the citation from the officer
at the scene of the violation and to immediately continue on the
person’s way after agreeing or being instructed to comply with the
terms of the citation.

(10) The practice described in item (7) of this subsection causes
unnecessary inconvenience and, at times, a hardship for the person who
is unable at the time to post collateral, furnish a bond, stand trial, or
pay the fine, and thus is compelled to remain in custody until some
alternative arrangement can be made.

(11) The enforcement practices described in item (7) of this
subsection consume an undue amount of law enforcement time.

(B) Itis the policy of the party states to:

(1) Promote compliance with the statutes, laws, ordinances,
regulations, and administrative rules relating to management of wildlife
resources in their respective states.

(2) Recognize the suspension of wildlife license privileges of any
person whose license privileges have been suspended by a party state
and treat this suspension as if it had occurred in their state.

(3) Allow violators to accept a wildlife citation, except as
provided in subsection (B) of Article III, and proceed on the violator’s
way without delay whether or not the person is a resident in the state in
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which the citation was issued, provided that the violator’s home state is
party to this compact.

(4) Report to the appropriate party state, as provided in the
compact manual, any conviction recorded against a person whose home
state was not the issuing state.

(5) Allow the home state to recognize and treat convictions
recorded for their residents which occurred in another party state as if
they had occurred in the home state.

(6) Extend cooperation to its fullest extent among the party states
for obtaining compliance with the terms of a wildlife citation issued in
one party state to a resident of another party state.

(7) Maximize effective use of law enforcement personnel and
information.

(8) Assist court systems in the efficient disposition of wildlife
violations.

(C) The purposes of this compact are to:

(1) Provide a means through which the party states may
participate in a reciprocal program to effectuate policies enumerated in
subsection (B) of this article in a uniform and orderly manner.

(2) Provide for the fair and impartial treatment of wildlife
violators operating within party states in recognition of the person’s
right of due process and the sovereign status of a party state.

Article 11
Definitions

Unless the context requires otherwise, the following definitions in
this article apply through this compact and are intended only for the
implementation of this compact:

(1) “Citation’ means any summons, complaint, ticket, penalty
assessment, or other official document issued by a wildlife officer or
other peace officer for a wildlife violation containing an order which
requires the person to respond.

(2) ‘Collateral’ means any cash or other security deposited to
secure an appearance for trial, in connection with the issuance by a
wildlife officer or other peace officer of a citation for a wildlife
violation.

(3) ‘Compliance’ with respect to a citation means the act of
answering the citation through appearance at a court, a tribunal, or
payment of fines, costs, and surcharges, if any, or both such appearance
and payment.
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(4) ‘Conviction’ means a conviction, including any court
conviction, of or offense related to the preservation, protection,
management, or restoration of wildlife which is prohibited by state
statute, law, regulation, ordinance, or administrative rule, or a forfeiture
of bail, bond, or other security deposited to secure appearance by a
person charged with having committed any such offense, or payment of
a penalty assessment, or a plea of nolo contendere, or the imposition of
a deferred or suspended sentence by the court.

(5) ‘Court’ means a court of law, including magistrates court.

(6) ‘Home state’ means the state of primary residence of a person.

(7) ‘Issuing state’ means the party state which issues a wildlife
citation to the violator.

(8) ‘License’ means any license, permit, or other public document
which conveys to the person to whom it was issued the privilege of
pursuing, possessing, or taking any wildlife regulated by statute, law,
regulation, ordinance, or administrative rule of a party state.

(9) ‘Licensing authority’ means the department or division within
each party state which is authorized by law to issue or approve licenses
or permits to hunt, fish, trap, or possess wildlife.

(10) ‘Party state’ means any state which enacts legislation to become
a member of this wildlife compact.

(11) ‘Personal recognizance’ means an agreement by a person made
at the time of issuance of the wildlife citation that the person will
comply with the terms of that citation.

(12) “State’ means any state, territory, or possession of the United
States, including the District of Columbia and the Commonwealth of
Puerto Rico.

(13) ‘Suspension’ means any revocation, denial, or withdrawal of
any or all license privileges, including the privilege to apply for,
purchase, or exercise the benefits conferred by any license.

(14) ‘Terms of the citation’ means those conditions and options
expressly stated upon the citation.

(15) ‘Wildlife’ means all species of animals, including but not
necessarily limited to, mammals, birds, fish, reptiles, amphibians,
mollusks, and crustaceans, which are defined as ‘wildlife’ and are
protected or otherwise regulated by statute, law, regulation, ordinance,
or administrative rule in a party state. ‘Wildlife’ also means food fish
and shellfish as defined by statute, law, regulation, ordinance, or
administrative rule in a party state. Species included in the definition of
‘wildlife’ vary from state to state and determination of whether a
species is ‘wildlife’ for the purposes of this compact shall be based on
local law.
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(16) ‘Wildlife law’ means any statute, law, regulation, ordinance, or
administrative rule developed and enacted to manage wildlife resources
and their use.

(17) “‘Wildlife officer’ means any individual authorized by a party
state to issue a citation for a wildlife violation.

(18) ‘Wildlife violation” means any cited violation of a statute, law,
regulation, ordinance, or administrative rule developed and enacted to
manage wildlife resources and their use.

Article III
Procedures for Issuing State

(A) When issuing a citation for a wildlife violation, a wildlife
officer shall issue a citation to any person whose primary residence is
in a party state in the same manner as if the person were a resident of
the home state and shall not require the person to post collateral to
secure appearance, subject to the exceptions contained in subsection
(B) of this article, if the officer receives the person’s personal
recognizance that the person will comply with the terms of the citation.

(B) Personal recognizance is acceptable:

(1) ifitis not prohibited by local law or the compact manual; and
(2) if the violator provides adequate proof of the violator’s
identification to the wildlife officer.

(C) Upon conviction or failure of a person to comply with the terms
of a wildlife citation, the appropriate official shall report the conviction
or failure to comply to the licensing authority of the party state in
which the wildlife citation was issued. The report must be made in
accordance with procedures specified by the issuing state and shall
contain the information specified in the compact manual as minimum
requirements for effective processing by the home state.

(D) Upon receipt of the report of conviction or noncompliance
required by subsection (C) of this article, the licensing authority of the
issuing state shall transmit to the licensing authority in the home state
of the violator the information in a form and content as contained in the
compact manual.
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Article IV
Procedures for Home State

(A) Upon receipt of a report of failure to comply with the terms of a
citation from the licensing authority of the issuing state, the licensing
authority of the home state shall notify the violator, shall initiate a
suspension action in accordance with the home state’s suspension
procedures, and shall suspend the violator’s license privileges until
satisfactory evidence of compliance with the terms of the wildlife
citation has been furnished by the issuing state to the home state
licensing authority. Due process safeguards shall be accorded.

(B) Upon receipt of a report of conviction from the licensing
authority of the issuing state, the licensing authority of the home state
shall enter the conviction in its records and shall treat the conviction as
if it occurred in the home state for the purposes of the suspension of
license privileges.

(C) The licensing authority of the home state shall maintain a record
of actions taken and make reports to issuing states as provided in the
compact manual.

Article V
Reciprocal Recognition of Suspension

(A) All party states shall recognize the suspension of license
privileges of any person by any state as if the violation on which the
suspension is based occurred in their state and could have been the
basis for suspension of license privileges in their state.

(B) Each participating state shall communicate suspension
information to other participating states in form and content as
contained in the compact manual.

Article VI
Applicability of Other Laws
Except as expressly required by provisions of this compact, nothing
in it shall be construed to affect the right of any party state to apply any

of its laws relating to license privileges to a person or circumstance or
to invalidate or prevent any agreement or other cooperative
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arrangements between a party state and a nonparty state concerning
wildlife law enforcement.

Article VII
Compact Administrator Procedures

(A) For the purpose of administering the provisions of this compact
and to serve as a governing body for the resolution of all matters
relating to the operation of this compact, a Board of Compact
Administrators is established. The Board of Compact Administrators
shall be composed of one representative from each of the party states to
be known as the Compact Administrator. The Compact Administrator
shall be appointed by the head of the licensing authority of each party
state and will serve and be subject to removal in accordance with the
laws of the state the Compact Administrator represents. A Compact
Administrator may provide for the discharge of the Compact
Administrator’s duties and the performance of the Compact
Administrator’s functions as a board member by an alternate. An
alternate shall not be entitled to serve unless written notification of the
alternate’s identity has been given to the Board of Compact
Administrators.

(B) Each member of the Board of Compact Administrators is
entitled to one vote. No action of the Board of Compact Administrators
is binding unless taken at a meeting at which a majority of the total
number of votes on the board are cast in favor thereof. Action by the
Board of Compact Administrators shall be only at a meeting at which a
majority of the party states are represented.

(C) The Board of Compact Administrators shall elect annually,
from its membership, a chair and vice chair.

(D) The Board of Compact Administrators shall adopt bylaws, not
inconsistent with the provisions of this compact or the laws of a party
state, for the conduct of its business and shall have the power to amend
and rescind its bylaws.

(E) The Board of Compact Administrators may accept for any of its
purposes and functions under this compact all donations and grants of
money, equipment, supplies, materials, and services, conditional or
otherwise, from any state, the United States, or any governmental
agency, and may receive, utilize, and dispose of the same.

(F) The Board of Compact Administrators may contract with or
accept services or personnel from any governmental or
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intergovernmental agency, individual, firm, corporation, or any private
nonprofit organization or institution.

(G) The Board of Compact Administrators shall formulate all
necessary procedures and develop uniform forms and documents for
administering the provisions of this compact. All procedures and forms
adopted pursuant to the Board of Compact Administrators action must
be contained in the compact manual.

Article VIII
Entry into Compact and Withdrawal

(A) This compact shall become effective when it has been adopted
by at least two states.

(B)(1) Entry into the compact shall be made by resolution of
ratification executed by the authorized officials of the applying state
and submitted to the Chair of the Board of Compact Administrators.

(2) The resolution shall be in a form and content as provided in
the compact manual and shall include statements that in substance are
as follows:

(a) a citation of the authority by which the state is empowered
to become a party to this compact;

(b) agreement to comply with the terms and provisions of the
compact; and

(c) that compact entry is with all states then party to the
compact and with any state that legally becomes a party to the
compact.

(3) The effective date of entry shall be specified by the applying
state, but shall not be less than sixty days after notice has been given by
the Chair of the Board of Compact Administrators or by the secretariat
of the board to each party state that the resolution from the applying
state has been received.

(C) A party state may withdraw from this compact by official
written notice to the other party states, but a withdrawal shall not take
effect until ninety days after notice of withdrawal is given. The notice
shall be directed to the Compact Administrator of each member state.
No withdrawal shall affect the validity of this compact as to the
remaining party states.
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Article IX
Amendments to the Compact

(A) This compact may be amended from time to time. Amendments
shall be presented in resolution form to the Chair of the Board of
Compact Administrators and may be initiated by one or more party
states.

(B) Adoption of an amendment shall require endorsement by all
party states and shall become effective thirty days after the date of the
last endorsement.

Article X
Construction and Severability

This compact shall be liberally construed so as to effectuate the
purposes stated in it. The provisions of this compact are severable and
if any phrase, clause, sentence, or provision of this compact is declared
to be contrary to the constitution of any party state or of the United
States or the applicability of it to any government, agency, individual,
or circumstance is held invalid, the compact shall not be affected by it.
If this compact is held contrary to the constitution of any party state to
it, the compact shall remain in full force and effect as to the remaining
states and in full force and effect as to the state affected as to all
severable matters.

Section 50-12-30. (A) The Director of the Department of Natural
Resources shall appoint the Compact Administrator for South Carolina.
The Compact Administrator shall serve at the pleasure of the Director
of the Department of Natural Resources.

(B) The Department of Natural Resources must deny, suspend, or
revoke the license, privilege, or right of any person to hunt, fish, trap,
possess, or transport wildlife in this State to the extent that the license,
privilege, or right has been denied, suspended, or revoked by another
compact member under the provisions of this chapter.

(C) The Department of Natural Resources shall promulgate
regulations necessary to carry out the purposes of this chapter.

(D) Any proposed amendment to the compact must be submitted to
the General Assembly as an amendment to this act. In order to be
endorsed by the State of South Carolina as provided by subsection (B)
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of Article IX of the compact, a proposed amendment to the compact
must be enacted into law.”

Implementation

SECTION 2. The Department of Natural Resources is authorized to
take all actions necessary to prepare for the implementation of this act
including, but not limited to, the promulgation of regulations.

Time effective

SECTION 3. This act takes effect one year after approval by the
Governor, except Section 2 takes effect upon approval by the
Governor.

Ratified the 6™ day of April, 2011.

Approved the 12" day of April, 2011.

No. 13
(R30, H3668)
AN ACT TO AMEND THE CODE OF LAWS OF SOUTH
CAROLINA, 1976, BY REPEALING SECTION 56-1-745
RELATING TO THE DRIVER’S LICENSE SUSPENSION OF A
PERSON CONVICTED OF A CONTROLLED SUBSTANCE
VIOLATION.
Be it enacted by the General Assembly of the State of South Carolina:
Section repealed
SECTION 1. Section 56-1-745 of the 1976 Code is repealed.
Savings clause
SECTION 2. The repeal or amendment by this act of any law; whether

temporary or permanent or civil or criminal, does not affect pending
actions, rights, duties, or liabilities founded thereon, or alter, discharge,
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release or extinguish any penalty, forfeiture, or liability incurred under
the repealed or amended law, unless the repealed or amended provision
shall so expressly provide. After the effective date of this act, all laws
repealed or amended by this act must be taken and treated as remaining
in full force and effect for the purpose of sustaining any pending or
vested right, civil action, special proceeding, criminal prosecution, or
appeal existing as of the effective date of this act, and for the
enforcement of rights, duties, penalties, forfeitures, and liabilities as
they stood under the repealed or amended laws.

Time effective
SECTION 3. This act takes effect upon approval by the Governor.
Ratified the 6™ day of April, 2011.

Approved the 12" day of April, 2011.

No. 14
(R32, S38)

AN ACT TO AMEND SECTION 56-19-240, AS AMENDED,
CODE OF LAWS OF SOUTH CAROLINA, 1976, RELATING
TO THE FORM AND CONTENT OF APPLICATIONS FOR
VEHICLE TITLES, SO AS TO PROVIDE THAT THE
APPLICANT MUST PROVIDE WITH THE APPLICATION A
VALID DRIVER’S LICENSE OR IDENTIFICATION CARD IF
THE APPLICANT IS AN INDIVIDUAL, TO PROVIDE THAT
THE APPLICANT MUST PROVIDE A SOCIAL SECURITY
NUMBER FOR A SOLE PROPRIETOR OR FEDERAL
EMPLOYER IDENTIFICATION NUMBER AND THE
PHYSICAL ADDRESS OF THE BONA FIDE PLACE OF
BUSINESS IF THE APPLICANT IS A BUSINESS, AND TO
PROHIBIT THE TITLING OF VEHICLES PURCHASED FOR
OPERATION IN A FOREIGN JURISDICTION.

Be it enacted by the General Assembly of the State of South Carolina:
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Application for a certificate of title for a motor vehicle

SECTION 1. Section 56-19-240 of the 1976 Code, as last amended by
Act 304 of 2006, is further amended to read:

“Section 56-19-240. (A) An application for a certificate of title for
a vehicle in this State must be made by the owner to the Department of
Motor Vehicles on the form it prescribes and must contain or be
accompanied by:
(1) if the owner is an individual:

(a) the South Carolina residence address of the owner and
mailing address, if different from residence address;

(b) the full legal name as it appears on the identification
provided in item (d);

(c) the issuing state and number of the identification provided
in item (d);

(d) in order to fulfill the requirements in items (a) through (c),
the owner must provide one of the following:

(i) the owner’s South Carolina driver’s license or South
Carolina identification card;

(i) the owner’s home state driver’s license or home state
special identification card and valid active duty military identification
card if the owner is a person on active military duty and is stationed in
this State;

(iii) the owner’s home state driver’s license or home state
special identification card and proof of enrollment in a school in this
State if the owner is a permanent resident of another state but is
currently enrolled in a school in this State; or

(iv) the owner’s home state driver’s license or home state
special identification card if the owner or co-owner intends to
principally garage the vehicle in this State. ‘Principally garage’ means
the vehicle is garaged for six or more months of the year on property in
this State which is owned, leased, or otherwise lawfully occupied by
the owner of the vehicle. The application for a certificate of title must
include the South Carolina residence address of the property where the
vehicle is housed;

(2) if the owner is a business:

(a) a social security number, if the business is a sole
proprietorship with no employees or a Federal Employer Identification
Number (FEIN), if the business has employees; and

(b) a South Carolina physical address of the bona fide place of
business operations for the business;
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(3) for wvehicles that have more than one owner, only one
co-owner must provide the information required pursuant to items (1)
or (2) of this subsection;

(4) an owner who would otherwise be capable of attaining a
driver’s license or special identification card from this State, except for
a medical or physical condition that can be documented and verified by
the department, shall be issued a title and registration if the owner
provides a signed affidavit certifying that the owner intends to
principally garage the vehicle in this State, that the vehicle will be
driven by a driver who is not the owner, and if the owner provides the
South Carolina address where the vehicle will be principally garaged;

(5) a description of the vehicle, including, so far as the following
data exists, its make, model, year, vehicle identification number, type
of body, odometer reading at the time of application, and whether new
or used;

(6) the date of acquisition by applicant, the name and address of
the person from whom the vehicle was acquired, and the names and
addresses of any lienholders in the order of their priority and the dates
of their security agreements;

(7) an odometer disclosure statement made by the transferor of
the vehicle and acknowledged by the transferee. The statement must
be in compliance with federal guidelines and as prescribed by the
department. Where more than one transfer has intervened between the
previous certificate of title and the application for a new certificate of
title, it must be shown that the certificate of title has been signed by the
owner or by the owner’s attorney in fact, and there must be for each
intervening transfer thereafter a bill of sale in a form approved by the
department, including a completed odometer disclosure statement.
Additionally, the odometer disclosure statement on the application
form must be completed by the applicant;

(8) any further information or documentation the department
reasonably requires to enable it to determine: the identity of the
vehicle, whether the owner is entitled to a certificate of title, the
existence or nonexistence of security interests in the vehicle, and the
accuracy of the odometer disclosure statement.

(B) If the application is not for the first certificate of title, it shall be
accompanied by the last certificate of title previously issued for the
vehicle, whether issued by this State or another state or country.

(C) If the application refers to a vehicle purchased from a dealer, it
shall contain the name and address of any lienholder holding a security
interest created or reserved at the time of the sale and the date of his
security agreement and be signed by the dealer as well as the owner,
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and the dealer promptly shall mail or deliver the application to the
department. If the application refers to a new vehicle purchased from a
dealer, the application also shall be accompanied by the manufacturer’s
certificate of origin.

(D) The department will issue a title and registration only for
vehicles that are physically located and primarily operated in this State.
Vehicles that are purchased for operation in a foreign jurisdiction
cannot be titled and registered in South Carolina.

(E) A person who knowingly gives a false statement on the
application or knowingly gives a false statement concerning the
odometer reading on an odometer disclosure statement is guilty of a
misdemeanor and, upon conviction, is subject to a fine of up to one
thousand dollars or imprisonment of up to one year, or both. These
penalties are in addition to the penalties provided by the federal
odometer law 49 U.S.C. 32701-32711 (Title 49, Subtitle VI, Part C,
Chapter 327).

(F) In addition to the other information required in an application,
the application for title for a mobile or manufactured home must
include the address of the site on which the home is to be placed if
different from the owner’s address.”

Time effective

SECTION 2. This act takes effect January 1, 2012, and applies to
applications for registration and title made on or after that date.

Ratified the 5™ day of May, 2011.

Approved the 9" day of May, 2011.

No. 15
(R33, S358)

AN ACT TO AMEND SECTION 56-3-2335, CODE OF LAWS OF
SOUTH CAROLINA, 1976, RELATING TO THE ISSUANCE OF
RESEARCH AND DEVELOPMENT LICENSE PLATES BY
THE DEPARTMENT OF MOTOR VEHICLES, SO AS TO
REVISE THE DEFINITION OF THE TERM “RESEARCH AND
DEVELOPMENT BUSINESS”, TO PROVIDE DEFINITIONS
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FOR THE TERMS ¢“BUSINESS”, “CONTRACTED FLEET
OWNER?”, “CONTRACTOR”, AND “TIRES”, TO REVISE THE
APPLICATION PROCEDURE TO OBTAIN THE LICENSE
PLATES, THEIR COST, THE DISTRIBUTION OF MONEY
RECEIVED FROM THEIR SALE, AND THE MAXIMUM
NUMBER OF LICENSE PLATES THAT MAY BE ISSUED, TO
PROVIDE FOR THE ISSUANCE OF FLEET RESEARCH AND
DEVELOPMENT LICENSE PLATES, THEIR COST, THE
DISTRIBUTION OF THE MONEY RECEIVED FROM THEIR
SALE, AND THE MAXIMUM NUMBER OF LICENSE PLATES
THAT MAY BE ISSUED, TO PROVIDE THAT THE
DEPARTMENT MAY ENTER INTO CERTAIN RECIPROCAL
AGREEMENTS WITH OTHER STATES FOR THE PURPOSE
OF TESTING AND EVALUATING THE PERFORMANCE OF
RESEARCH AND DEVELOPMENT BUSINESS’ TIRES, AND
TO PROVIDE THAT A RESEARCH AND DEVELOPMENT
BUSINESS, OR CONTRACTED FLEET OWNER IS
RESPONSIBLE TO TAKE ANY ACTIONS REQUIRED BY
ANOTHER STATE THAT ARE NECESSARY FOR IT TO
LEGALLY TEST AND EVALUATE THE PERFORMANCE OF
ITS TIRES IN ANOTHER STATE.

Be it enacted by the General Assembly of the State of South Carolina:
Research and development license plates
SECTION 1. Section 56-3-2335 of the 1976 Code is amended to read:

“Section 56-3-2335. (A) As used in this section:

(1) ‘Research and development business’ or ‘business’ means a
person who manufacturers tires in this State for use as original or
replacement equipment on motor vehicles and who conducts research
and development activities on tires in conjunction with the person’s
manufacturing activities in South Carolina.

(2) ‘Contracted fleet owner’ or ‘contractor’ means a person or
company in the business of operating a group of vehicles driven by
their employees for the purpose of testing and evaluating the
performance of a research and development business’ tires.

(3) ‘Tires’ include tires and tire replacement parts.

(B)(1) Upon application and payment of the required fee, the
Department of Motor Vehicles may issue research and development
license plates to a research and development business. The license
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plates must be used exclusively on motor vehicles, including
motorcycles, provided by a motor vehicle manufacturer to the research
and development business for the purpose of testing and evaluating the
performance of the research and development business’ tires on the
motor vehicle.

(2) Application for research and development license plates must
be made by the research and development business on a form
prescribed by the department and submitted with proof of the
applicant’s status as a bona fide research and development business.
The cost of each research and development license plate issued is two
hundred dollars, of which one hundred sixty dollars must be remitted
by the department to the county in which the testing facility of the
business is located. Each plate is valid for two years. A maximum of
one hundred research and development license plates may be issued for
the two-year period.

(C)(1) Upon application and payment of the required fee, the
Department of Motor Vehicles may issue fleet research and
development plates to a research and development business or to a
contracted fleet owner. The license plates will be registered to a
specific vehicle owned by the research and development business, or
owned by a contracted fleet owner under contract with the research and
development business.

(2) Application for fleet research and development license plates
must be made by the contractor on a form prescribed by the department
and submitted with certification from the research and development
business establishing the applicant’s status as a bona fide contracted
fleet owner under contract with the research and development business.
The cost of each fleet research and development license plate is two
hundred dollars, of which one hundred sixty dollars must be remitted
by the department to the county in which the vehicle is sited, as
evidenced by the address on the registration card. Each plate is valid
for two years. A maximum of one hundred fleet research and
development license plates may be issued to a contracted fleet owner
for the two-year period.

(D) Vehicles with research and development plates or fleet research
and development plates may be operated on the state’s streets and
highways or another state’s streets and highways pursuant to a
reciprocity agreement with that state. The vehicles may be operated
pursuant to this section only for the purpose of testing and evaluating
the performance of the research and development business’ tires on the
motor vehicle.
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(E) The Department of Motor Vehicles may enter into reciprocal
agreements with other states concerning the registration and operation
of vehicles owned by a research and development business, provided to
the research and development business by a contractor under contract
with the research and development business, or provided by a motor
vehicle manufacturer to the research and development business for the
purpose of testing and evaluating the performance of the research and
development business’ tires.

(F) It is the sole responsibility of the research and development
business, or contracted fleet owner, to take any other actions required
by another state that are necessary for the research and development
business, or contracted fleet owner, to legally test and evaluate the
performance of the research and development business’ tires in that
state. The research and development business must comply with any
other requirements associated with the operation of the vehicle on the
other state’s roads and highways.”

Time effective
SECTION 2. This act takes effect upon approval by the Governor.
Ratified the 5™ day of May, 2011.

Approved the 9™ day of May, 2011.

No. 16
(R34, S523)

AN ACT TO AMEND THE CODE OF LAWS OF SOUTH
CAROLINA, 1976, BY ADDING ARTICLE 11 TO CHAPTER 23,
TITLE 4 SO AS TO ALLOW JOINT COUNTY FIRE
DISTRICTS TO UTILIZE THE PROCEDURES CONTAINED IN
ARTICLE 5, CHAPTER 11, TITLE 6 TO ISSUE GENERAL
OBLIGATION BONDS.

Be it enacted by the General Assembly of the State of South Carolina:
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Issuance of bonds

SECTION 1. Chapter 23, Title 4 of the 1976 Code is amended by
adding:

“Article 11
Joint County Fire District - [ssuance of Bonds

Section 4-23-1100. For purposes of this article, ‘joint county fire
district’” means a special purpose district created for the provision of
fire protection consisting of areas in more than one county and created
by act of the General Assembly before the effective date of this article.

Section 4-23-1105. A joint county fire district may issue general
obligation bonds for any corporate purpose by utilizing the procedures
set forth in Sections 6-11-820 through 6-11-1030, the provisions of
Section 6-11-810(d) and (e) notwithstanding.”

Time effective
SECTION 2. This act takes effect upon approval by the Governor.
Ratified the 5" day of May, 2011.

Approved the 9" day of May, 2011.

No. 17
(R37, S692)

AN ACT TO AMEND SECTION 7-27-405, CODE OF LAWS OF
SOUTH CAROLINA, 1976, RELATING TO THE RICHLAND
COUNTY ELECTION COMMISSION AND THE RICHLAND
COUNTY BOARD OF REGISTRATION, SO AS TO COMBINE
THE RICHLAND COUNTY ELECTION COMMISSION AND
THE RICHLAND COUNTY BOARD OF REGISTRATION INTO
A SINGLE ENTITY.

Be it enacted by the General Assembly of the State of South Carolina:
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Board of Elections and Voter Registration established

SECTION 1. Section 7-27-405 of the 1976 Code, as added by Act 312
of 2008, is amended to read:

“Section 7-27-405. Notwithstanding another provision of law:

(A)(1) There is established the Board of Elections and Voter
Registration of Richland County, to be composed of five members
appointed by a majority of the Richland County Legislative Delegation.

(2) Two of the initial appointees shall serve two-year terms, and
three of the initial appointees shall serve four-year terms. Upon
expiration of the terms of those members initially appointed, the term
of office for the members of the board is four years, and until their
successors are appointed and qualify. Members may succeed
themselves.

(3) In case of a vacancy on the board, the vacancy must be filled
in the same manner as an original appointment, as provided in this
section, for the unexpired term.

(4) A majority of senators representing the county and a majority
of members of the House of Representatives representing the county
shall appoint the board’s chairman. The chairman shall serve a term of
four years and may be reappointed to that office for any number of
successive terms without limitation.

(5) The board may choose to elect a vice chair, a secretary, and
other officers the board considers appropriate. The initial director must
be employed by a majority of the Richland County Legislative
Delegation.  Subsequently, the board shall employ the director,
determine the compensation, and determine the number and
compensation of other staff positions. Salaries must be consistent with
the compensation schedules established by the county for similar
positions.

(6) The director is responsible for hiring and management of the
staff positions established by the board that report to the director. Staff
positions are subject to the personnel system policies and procedures
by which all county employees are regulated, except that the director
serves at the pleasure of the board.

(B) The Richland County Legislative Delegation shall notify the
State Election Commission in writing of the appointments made
pursuant to subsection (A).

(C) The Board of Elections and Voter Registration of Richland
County shall notify the State Election Commission in writing of the
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name of the person elected as chairman of the board pursuant to
subsection (A).

(D) A member who misses three consecutive meetings of the board
is considered to have resigned his office, and a vacancy on the board
exists, which must be filled in the manner provided in subsection (A).
This section does not apply to a member who presents a verifiable
doctor’s certificate that illness prevented his attendance at a meeting.

(E) Except as otherwise specifically provided in subsections (A),
(B), (C), and (D), the provisions of law contained in Title 7, relating to
county boards of voter registration and county election commissions,
apply to the Board of Elections and Voter Registration of Richland
County, mutatis mutandis.

(F)(1) The Richland County Board of Voter Registration is
abolished effective within sixty days after this section is approved by
the Governor, and its functions, duties, and powers are devolved upon
the Board of Elections and Voter Registration of Richland County, as
established pursuant to subsection (A).

(2) The Richland County Election Commission is abolished
effective within sixty days after this section is approved by the
Governor, and its functions, duties, and powers are devolved upon the
Board of Elections and Voter Registration of Richland County, as
established pursuant to subsection (A).

(G)(1) The terms of the members of the Richland County Board of
Voter Registration, regardless of when these members were appointed
to office, or when their current terms would otherwise have expired,
expire for all purposes upon the abolishment of that board pursuant to
subsection (F)(1).

(2) The terms of the members of the Richland County Election
Commission, regardless of when these members were appointed to
office, or when their current terms would otherwise have expired,
expire for all purposes upon abolishment of that commission pursuant
to subsection (F)(2).

(3) Notwithstanding items (1) and (2) of this subsection or
another provision of law, a person serving as a member of the Richland
County Board of Voter Registration or the Richland County Election
Commission may not be removed from office, and neither the board
nor the commission may be abolished until this section has been given
final approval by the United States Department of Justice.

(H) The annual budget for the Board of Elections and Voter
Registration of Richland County may not be less than the average of
the two annual budgets for the Charleston County and Greenville
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County Boards of Election and Voter Registration for the prior fiscal
year.”

Time effective
SECTION 2. This act takes effect upon approval by the Governor.
Ratified the 5™ day of May, 2011.

Approved the 9™ day of May, 2011.

No. 18
(R38, H3012)

AN ACT TO AMEND THE CODE OF LAWS OF SOUTH
CAROLINA, 1976, BY ADDING CHAPTER 70 TO TITLE 44 TO
ENACT THE “LICENSURE OF IN-HOME CARE PROVIDERS
ACT” SO AS TO REQUIRE A BUSINESS TO BE LICENSED TO
PROVIDE, OR TO MAKE PROVISIONS FOR, IN-HOME CARE
SERVICES THROUGH ITS EMPLOYEES OR AGENTS OR
THROUGH CONTRACTUAL ARRANGEMENTS; TO
REQUIRE THE DEPARTMENT OF HEALTH AND
ENVIRONMENTAL CONTROL TO PROMULGATE
REGULATIONS FOR LICENSURE REQUIREMENTS,
INCLUDING, BUT NOT LIMITED TO, LICENSE
APPLICATION AND RENEWAL REQUIREMENTS, AND
DRUG TESTING AND CRIMINAL RECORD CHECKS FOR
LICENSURE APPLICANTS; TO REQUIRE CRIMINAL
RECORD CHECKS FOR IN-HOME CAREGIVERS
EMPLOYED BY IN-HOME CARE PROVIDERS; AND TO
PROVIDE THAT THE DEPARTMENT SHALL RETAIN ALL
FEES COLLECTED PURSUANT TO THIS CHAPTER TO BE
USED EXCLUSIVELY TO CARRY OUT THE DEPARTMENT’S
RESPONSIBILITIES PURSUANT TO THIS CHAPTER; AND
TO AMEND SECTION 44-7-2910, AS AMENDED, RELATING
TO REQUIRED CRIMINAL RECORD CHECKS FOR
CAREGIVERS, SO AS TO ALSO REQUIRE THESE CHECKS
FOR IN-HOME CARE PROVIDERS.
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Be it enacted by the General Assembly of the State of South Carolina:
Licensure of in-home care providers
SECTION 1. Title 44 of the 1976 Code is amended by adding:
“CHAPTER 70
Licensure of In-Home Care Providers

Section 44-70-10. This chapter may be cited as the ‘Licensure of
In-Home Care Providers Act’.

Section 44-70-20. As used in this chapter:

(1) ‘Department’ means the South Carolina Department of Health
and Environmental Control.

(2) ‘In-home care’ means care:

(a) primarily intended to assist an individual with an activity of
daily living or in meeting a personal rather than a medical need, but not
including skilled care or specific therapy for an illness or injury;

(b) given to assist an individual in an activity of daily living,
such as walking, getting in and out of bed, bathing, dressing, feeding,
using the toilet, preparing special diets, and supervising
self-administered medication; and

(c) personal in nature but not mandating continuing attention or
supervision from trained and licensed medical personnel.

(3) ‘In-home care provider’ means a business entity, corporation, or
association, whether operated for profit or not for profit, that for
compensation directly provides or makes provision for in-home care
services through its own employees or agents or through contractual
arrangements with independent contractors or through referral of other
persons to render in-home care services when the individual making
the referral has a financial interest in the delivery of those services by
those other persons who would deliver those services. An in-home
care provider does not include:

(a) a home health agency or hospice or an entity licensed
pursuant to Section 44-7-260; or

(b) an individual or agency who provides only a house cleaning
service; or

(c) a direct care entity defined by Section 44-7-2910(B)(1)(e), a
direct caregiver or caregiver defined by Section 44-7-2910(B)(2)(e), or
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an individual who provides a service or services defined by Section
44-21-60;

(d) an individual hired directly by the person receiving care or
hired by his family; or

(¢) a church or another religious institution recognized as a
501(c)(3) organization by the Internal Revenue Service that provides
in-home care services without compensation or for a nominal fee
collected to cover incidental expenses directly related to such care.

Section 44-70-30. An in-home care provider must apply for and
obtain a license issued by the department that is effective for a
specified time period following the date of issue as determined by the
department.

Section 44-70-40. The department shall promulgate regulations for
the licensure of in-home care providers. The department must include
the following standards and procedures in developing regulations:

(1) license application and renewal procedures;

(2) criminal record checks for licensure applicants, which may
include criminal offenses that preclude licensure;

(3) drug testing of licensure applicants;

(4) responsibilities and duties of a licensee, including requirements
for bonding, record keeping, and reporting;

(5) fees the department may charge to process an application for a
license, the issuance of a license, the renewal of a license, and the
reinstatement of a revoked or suspended license;

(6) criteria that a licensee’s employee, agent, independent
contractor, or referral must satisfy before providing in-home care
service. These criteria must include, but are not limited to, personal
information, completion of a minimum education requirement,
completion of minimum training and continuing education
requirements, and screening for communicable diseases;

(7) standards for liability and other appropriate insurance coverage;
and

(8) sanctions that the department may impose for a violation of this
chapter, including the suspension or revocation of a license or the
imposition of a monetary penalty. Sanctions imposed may be appealed
pursuant to Section 44-1-60.

Section 44-70-50. A license to operate as an in-home care provider
is:
(1) not transferable or assignable; and
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(2) subject to suspension or revocation for failure to comply with a
provision of this chapter or regulations promulgated by the department.

Section 44-70-60. (A) Before becoming licensed as an in-home
care provider, a person must undergo a criminal record check as
provided for in regulations promulgated by the department pursuant to
Section 44-70-40 and submit to a drug test.

(B) Before being employed as an in-home caregiver by a licensed
in-home care provider, a person shall undergo a criminal record check
as provided for in Section 44-7-2910 and submit to a drug test.

Section 44-70-70. A licensed in-home provider and an individual
employed as an in-home caregiver by a licensed in-home care provider
are subject to random drug testing.

Section 44-70-80. Fees collected pursuant to this chapter must be
retained by the department and credited to a separate and distinct
account to be used exclusively by the department to carry out its
responsibilities under this chapter.”

Direct caregiver required to have criminal record checks, in-home
care providers added

SECTION 2. Section 44-7-2910(B)(1) of the 1976 Code, as last
amended by Act 207 of 2010, is further amended by adding:

“(h) an in-home care provider, as defined in Section 44-70-20(3).”
Time effective

SECTION 3. This act takes effect upon approval by the Governor,
except the licensure requirements of Section 44-70-30 of the 1976
Code, as added by Section 1 of this act, become effective upon the
effective date of regulations promulgated by the Department of Health
and Environmental Control pursuant to Section 44-70-40, as added by
Section 1 of this act.

Ratified the 5" day of May, 2011.

Approved the 11" day of May, 2011.
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No. 19
(R39, H3104)

AN ACT TO AMEND SECTION 29-3-330, CODE OF LAWS OF
SOUTH CAROLINA, 1976, RELATING TO ENTERING A
SATISFACTION OF MORTGAGE IN THE PUBLIC RECORD,
SO AS TO INCLUDE AN ACKNOWLEDGEMENT FORM IN
THE SATISFACTION AFFIDAVIT.

Be it enacted by the General Assembly of the State of South Carolina:

Mortgage satisfaction affidavits, acknowledgement required

SECTION 1. Section 29-3-330(c) and (e) of the 1976 Code is
amended to read:

“(c)(i) In case the original mortgage, deed of trust, or other
instrument securing the payment of money and being a lien upon real
property has been lost or destroyed it may be satisfied, either by the
owner and holder of the instrument in person or his personal
representative or duly authorized attorney in fact, by an instrument in
writing duly executed in the presence of two witnesses and
acknowledged pursuant to the Uniform Recognition of
Acknowledgments Act in Chapter 3, Title 26, and in addition the
person executing the satisfaction shall make an affidavit that he or the
person he represents is at the time of the satisfaction a bona fide owner
and holder of the mortgage, deed of trust, or other instrument securing
the payment of money and being a lien upon real property and that has
not been assigned, hypothecated, or otherwise disposed of. The
affidavit must be recorded along with the satisfaction. The maker of
any affidavit which is false is guilty of perjury and punished as by law
provided for the punishment of perjury.

(i1) The signature of the owner or holder of the instrument which
has been lost or destroyed to which this section applies may be proved
in the manner provided above or in the alternative may also be
acknowledged by the owner or holder of the instrument in the presence
of two witnesses, taken before an officer competent to administer an
oath. The form of the acknowledgement must be as provided in
Section 30-5-30(C) and if the acknowledgement is taken outside this
State, it may be taken in the manner provided in Section 30-5-30(B).
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(e) Any licensed attorney admitted to practice in the State of South
Carolina who can provide proof of payment of funds by evidence of
payment made payable to the mortgagee, holder of record, servicer, or
other party entitled to receive payment may record, or cause to be
recorded, an affidavit, in writing, duly executed in the presence of two
witnesses and acknowledged pursuant to the Uniform Recognition of
Acknowledgments Act in Chapter 3, Title 26, which states that full
payment of the balance or payoff amount of the mortgage or other
instrument securing the payment of money and being a lien upon real
property has been made and that evidence of payment from the
mortgagee, assignee, or servicer exists. This affidavit, duly recorded in
the appropriate county, shall serve as notice of satisfaction of the
mortgage and release of the lien upon the real property. The filing of
the affidavit shall be sufficient to satisfy, release, or discharge the lien.
Upon presentation of the instrument of satisfaction, release, or
discharge, the officer or his deputy having charge of the recording of
instruments shall record the same. This section may not be construed
to require an attorney to record an affidavit pursuant to this item or to
create liability for failure to file such affidavit. The licensed attorney
signing any such instrument which is false is guilty of perjury and
subject to Section 16-9-10 and shall be liable for damages that any
person may sustain as a result of the false affidavit, including
reasonable attorney’s fees incurred in connection with the recovery of
such damages. The affidavit referred to in this item shall be as follows:

‘STATE OF SOUTH CAROLINA MORTGAGE LIEN

COUNTY OF SATISFACTION AFFIDAVIT

PURSUANT TO Section 29-3-330
OF SC CODE OF LAWS
FORBOOK  PAGE

The undersigned on oath, being first duly sworn, hereby certifies as
follows:

1. The undersigned is a licensed attorney admitted to practice in the
State of South Carolina.

2. That with respect to the mortgage given by
to dated and recorded in the
offices of the Register of Deeds in book at page :

a. [ ]That the undersigned was given written payoff information
and made such payoff and is in possession of a canceled check or other
evidence of payment to the mortgagee, holder of record, or
representative servicer;
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b. [ ]That the undersigned was given written payoff information
and made such payoff by wire transfer or other electronic means to the
mortgagee, holder of record, or representative servicer and has
confirmation from the undersigned’s bank of the transfer to the account
provided by the mortgagee, holder of record, or representative servicer.

Under penalties of perjury, I declare that I have examined this
affidavit this _ day of _ and, to the best of my knowledge and
belief, it is true, correct, and complete.

(Witness) (Signature)

(Witness) (Name--Please Print)

(Attorney’s S.C. Bar number)

STATE OF SOUTH CAROLINA ACKNOWLEDGEMENT

COUNTY OF

The foregoing instrument was acknowledged before me this  day
of by

Notary Public for South Carolina

My Commission Expires:

Upon presentation to the office of the Register of Deeds, the register
is directed to record pursuant to Section 29-3-330(e) and mark the
mortgage satisfied of record.”

b

Savings clause

SECTION 2. The repeal or amendment by this act of any law, whether
temporary or permanent or civil or criminal, does not affect pending
actions, rights, duties, or liabilities founded thereon, or alter, discharge,
release or extinguish any penalty, forfeiture, or liability incurred under
the repealed or amended law, unless the repealed or amended provision
shall so expressly provide. After the effective date of this act, all laws
repealed or amended by this act must be taken and treated as remaining
in full force and effect for the purpose of sustaining any pending or
vested right, civil action, special proceeding, criminal prosecution, or
appeal existing as of the effective date of this act, and for the
enforcement of rights, duties, penalties, forfeitures, and liabilities as
they stood under the repealed or amended laws.



No. 19) OF SOUTH CAROLINA 77

General and Permanent Laws--2011

Time effective
SECTION 3. This act takes effect upon approval by the Governor.
Ratified the 5™ day of May, 2011.

Approved the 9" day of May, 2011.

No. 20
(R40, H3276)

AN ACT TO RATIFY AN AMENDMENT TO ARTICLE I OF
THE CONSTITUTION OF SOUTH CAROLINA, 1895,
RELATING TO THE DECLARATION OF RIGHTS UNDER
THE STATE’S CONSTITUTION, BY ADDING SECTION 25 SO
AS TO PROVIDE THAT HUNTING AND FISHING ARE
VALUABLE PARTS OF THE STATE’S HERITAGE,
IMPORTANT FOR CONSERVATION, AND A PROTECTED
MEANS OF MANAGING NONTHREATENED WILDLIFE; TO
PROVIDE THAT THE CITIZENS OF SOUTH CAROLINA
SHALL HAVE THE RIGHT TO HUNT, FISH, AND HARVEST
WILDLIFE TRADITIONALLY PURSUED, SUBJECT TO
LAWS AND REGULATIONS PROMOTING SOUND
WILDLIFE CONSERVATION AND MANAGEMENT AS
PRESCRIBED BY THE GENERAL ASSEMBLY; AND TO
SPECIFY THAT THIS SECTION MUST NOT BE CONSTRUED
TO ABROGATE ANY PRIVATE PROPERTY RIGHTS,
EXISTING STATE LAWS OR REGULATIONS, OR THE
STATE’S SOVEREIGNTY OVER ITS NATURAL RESOURCES.

Be it enacted by the General Assembly of the State of South Carolina:
Constitutional amendment ratified

SECTION 1. The amendment to Article I of the Constitution of South
Carolina, 1895, prepared under the terms of Joint Resolution 3483 of

2009, having been submitted to the qualified electors at the General
Election of 2010 as prescribed in Section 1, Article XVI of the
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Constitution of South Carolina, 1895, and a favorable vote having been
received on the amendment, is ratified and declared to be a part of the
Constitution so that Article I is amended by adding Section 25:

“Section 25. The traditions of hunting and fishing are valuable parts
of the state’s heritage, important for conservation, and a protected
means of managing nonthreatened wildlife. The citizens of this State
have the right to hunt, fish, and harvest wildlife traditionally pursued,
subject to laws and regulations promoting sound wildlife conservation
and management as prescribed by the General Assembly. Nothing in
this section shall be construed to abrogate any private property rights,
existing state laws or regulations, or the state’s sovereignty over its
natural resources.”

Ratified the 5™ day of May, 2011.

No. 21
(R41, H3287)

AN ACT TO AMEND SECTION 50-21-190, CODE OF LAWS OF
SOUTH CAROLINA, 1976, RELATING TO THE
ABANDONMENT OF WATERCRAFT AND OUTBOARD
MOTORS, SO AS TO PROVIDE THAT AN ABANDONED
WATERCRAFT AS IDENTIFIED BY THE DEPARTMENT OF
NATURAL RESOURCES MAY BE REMOVED AT THE RISK
AND EXPENSE OF THE OWNER AND DISPOSED OF BY ANY
GOVERNMENT AGENCY THAT HAS JURISDICTION OVER
THE AREA WHERE THE ABANDONED WATERCRAFT IS
LOCATED, TO PROVIDE THAT THE DEPARTMENT MUST
CONDUCT AN INVESTIGATION OF A WATERCRAFT
SUBJECT TO THIS PROVISION TO DETERMINE ITS
STATUS AND ATTEMPT TO NOTIFY THE LAST KNOWN
OWNER OF THE WATERCRAFT THAT IT HAS BEEN
ABANDONED, AND TO PROVIDE THAT A WATERCRAFT
ABANDONED FOR AT LEAST NINETY DAYS MAY BE
CLAIMED BY ANY PERSON OR ENTITY AS ABANDONED
PROPERTY.

Be it enacted by the General Assembly of the State of South Carolina:
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Abandoned watercraft

SECTION 1. Section 50-21-190 of the 1976 Code, as added by Act
321 0of 2008, is amended to read:

“Section 50-21-190. (A) It is unlawful to abandon a watercraft
or outboard motor on the public lands or waters of this State or on
private property without permission of the property owner. This
section does not apply to persons who abandon a watercraft in an
emergency for the safety of the persons onboard; however, after the
emergency is over, the owner and operator of the abandoned watercraft
shall make a bona fide attempt to recover the watercraft.

(B) A person violating the provisions of this section is guilty of a
misdemeanor and, upon conviction, must be fined not less than one
thousand dollars nor more than five thousand dollars or imprisoned up
to thirty days, or both. In addition, the owner must remove the
abandoned watercraft within fourteen days of conviction. The
magistrates and municipal courts are vested with jurisdiction for cases
arising under this section.

(C) An abandoned watercraft as identified by the department may
be removed at the risk and expense of the owner and disposed of by
any governmental agency that has jurisdiction over the area where the
abandoned watercraft is located.

(D) The department must conduct investigations of any watercraft
subject to the provisions of this section to determine the status of the
watercraft as abandoned. The department must send written notice and
make additional reasonable efforts to notify the last known owner, if
any, of the status of the watercraft. If efforts to notify fail, then the
department must post a notice on the watercraft advising that the
watercraft is abandoned. If the owner claims the watercraft within
forty-five days of the date the notice is posted, the watercraft is not
considered abandoned.

(E) A watercraft identified by the department as abandoned for at
least ninety days may be claimed by any person or entity as abandoned
property.”
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Time effective
SECTION 2. This act takes effect upon approval by the Governor.
Ratified the 5™ day of May, 2011.

Approved the 9™ day of May, 2011.

No. 22
(R42, H3438)

AN ACT TO AMEND SECTION 29-15-10, CODE OF LAWS OF
SOUTH CAROLINA, 1976, RELATING TO LIENS FOR
REPAIR OR STORAGE, SO AS TO EXCLUDE FROM THESE
LIENS THE CONTENTS OF A TOWED, STORED, OR
REPAIRED MOTOR VEHICLE, TRAILER, MOBILE HOME,
WATERCRAFT, OR OTHER ITEM OR OBJECT SUBJECT TO
TOWING, STORAGE, OR REPAIR.

Be it enacted by the General Assembly of the State of South Carolina:

Articles subject to liens for repair or storage, contents of articles
excluded

SECTION 1. Section 29-15-10(G) of the 1976 Code is amended to
read:

“(G)For purposes of this section, ‘article’ means a motor vehicle,
trailer, mobile home, watercraft, or other item or object that is subject
to towing, storage, or repair and applies to any article in custody at the
time of the enactment of this section. ‘Article’ includes:

(1) an item that is towed and left in the possession of a towing,
storage, garage, or repair facility; and
(2) personal property affixed to the article.”

Time effective

SECTION 2. This act takes effect upon approval by the Governor.
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Ratified the 5" day of May, 2011.

Approved the 9™ day of May, 2011.

No. 23
(R43, H3441)

AN ACT TO AMEND THE CODE OF LAWS OF SOUTH
CAROLINA, 1976, BY ADDING SECTION 57-23-845 SO AS TO
PROVIDE THAT THE DEPARTMENT OF
TRANSPORTATION MAY MOW AND MAINTAIN ROADSIDE
VEGETATION BEYOND THIRTY FEET FROM THE
PAVEMENT ADJACENT TO PORTIONS OF INTERSTATE
HIGHWAYS 126, 20, 26, AND 77.

Be it enacted by the General Assembly of the State of South Carolina:
Roadside vegetation management

SECTION 1. Article 17, Chapter 23, Title 57 of the 1976 Code is
amended by adding:

“Section 57-23-845.  Notwithstanding the provisions of Section
57-23-800, or any other provision of law, the Department of
Transportation may mow and maintain roadside vegetation beyond
thirty feet from the pavement adjacent to:

(1) Interstate Highway 126 in Richland County;

(2) Interstate Highway 26 from mile marker 91 to mile marker 120
including exits 91, 101, 102, 103, 104, 106, 107, 108, 110, 111, 113,
115,116, and 119;

(3) Interstate Highway 20 from mile marker 50 to mile marker 66
including exits 51, 55, 58, 61, and 63; and

(4) Interstate Highway 77 from mile marker 0 to mile marker 3
including exits 1 and 2.”

Time effective

SECTION 2. This act takes effect upon approval by the Governor.
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Ratified the 5" day of May, 2011.

Approved the 9™ day of May, 2011.

No. 24
(R44, H3562)

AN ACT TO AMEND THE CODE OF LAWS OF SOUTH
CAROLINA, 1976, BY ADDING CHAPTER 26 TO TITLE 50 SO
AS TO ENACT “CHANDLER’S LAW” SO AS TO PROVIDE
FOR REGULATION OF THE OPERATION OF ALL-TERRAIN
VEHICLES INCLUDING MINIMUM AGE REQUIREMENTS
FOR THE OPERATION OF ALL-TERRAIN VEHICLES,
SAFETY COURSE COMPLETION REQUIREMENTS, SAFETY
EQUIPMENT REQUIREMENTS, AND PASSENGER RIDING
REQUIREMENTS, TO PROVIDE FOR THE ENFORCEMENT
OF THE PROVISIONS CONTAINED IN THIS CHAPTER, TO
PROVIDE THAT ALL-TERRAIN VEHICLES ARE EXEMPT
FROM AD VALOREM TAXES, AND TO PROVIDE
PENALTIES FOR CERTAIN VIOLATIONS; AND BY ADDING
ARTICLE 9 TO CHAPTER 19, TITLE 56 SO AS TO PROVIDE
A PROCEDURE FOR THE TITLING OF ALL-TERRAIN
VEHICLES.

Be it enacted by the General Assembly of the State of South Carolina:
All-Terrain Vehicle Safety Act
SECTION 1. Title 50 of the 1976 Code is amended by adding:
“CHAPTER 26
All-Terrain Vehicle Safety Act

Section 50-26-10.  This chapter may be cited as ‘Chandler’s

B

Law’.

Section 50-26-20.  For the purposes of this chapter, ‘all-terrain
vehicle’ or ‘ATV’ means a motorized vehicle designed primarily for
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off-road travel on low-pressure tires which has three or more wheels
and handle bars for steering, but does not include lawn tractors,
battery-powered children’s toys, or a vehicle that is required to be
licensed or titled for highway use. The term ‘ATV’ includes Type
I-single passenger all-terrain vehicles and Type II-tandem passenger
all-terrain vehicles.

Section 50-26-30.  (A) It is unlawful for a parent or legal
guardian of a person less than six years of age to knowingly permit that
person to operate an ATV.

(B) It is unlawful for a parent or legal guardian of a person without
a motor vehicle driver’s license and less than sixteen years of age to
knowingly allow that person to carry a passenger while operating an
ATV.

(C) As used in this section ‘ANSI/SVIA’ means American National
Standards Institute/Specialty Vehicle Institute of America, and
‘FMVSS’ means Federal Motor Vehicle Safety Standard.

(D) It is unlawful to remove from an ATV the manufacturer Age
Restriction Warning Label required by ANSI/SVIA.

(E) It is unlawful for a parent or legal guardian of a person less than
sixteen years of age to knowingly allow that person to operate an ATV
in violation of the Age Restriction Warning Label affixed by the
manufacturer as required by standard ANSI/SVIA 1-2007.

(F) Effective July 1, 2011, every person fifteen years old and
younger who operates an all-terrain vehicle must possess a safety
certificate indicating successful completion of ‘hands-on’ all-terrain
vehicle safety course approved by the All-Terrain Vehicle Safety
Institute.

(G) A person fifteen years of age or younger also may not operate,
ride, or otherwise be propelled on an all-terrain vehicle within this
State unless the person wears a safety helmet meeting standard FMVSS
#218 and eye protection.

(H) A law enforcement officer enforcing the provisions of this
section in regard to private lands must have probable cause, based on a
plain view observation or incident to an investigation resulting from an
all-terrain vehicle accident, to believe a violation of this section
occurred before he may enter upon private land to charge a violation of
this section.

Section 50-26-40.  (A) The restrictions in this section apply to
operation of all-terrain vehicles on those lands open to the public and
are in addition to the requirements of Section 50-26-30.
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(B) It is unlawful to operate an all-terrain vehicle except in
compliance with the local regulations and restrictions for all-terrain
vehicle operation.

(C) A person sixteen years of age or younger who operates an
all-terrain vehicle must be accompanied by an adult.

(D) It is unlawful to operate an all-terrain vehicle between one-half
hour after sunset to one-half hour before sunrise unless it is operated
with headlights turned on.

(E) It is unlawful to cross any watercourse on an all-terrain vehicle
except at a designated ford, crossing, bridge, or if the watercourse is
bisected by a trail.

(F) An all-terrain vehicle must have an effective muffler system in
good working condition, a USDA Forest Service approved spark
arrester in good working condition, and a brake system in good
operating condition.

(G) It is unlawful to operate an all-terrain vehicle while under the
influence of alcohol or any controlled substance.

(H) It is unlawful to operate an all-terrain vehicle in a reckless
manner.

() Nothing contained in this chapter prevents the operation of an
all-terrain vehicle on a beach, or between the breakers and the shoreline
of the beach, if the all-terrain vehicle is operated in a manner approved
by the entity that owns or controls the area.

Section 50-26-50.  All-terrain vehicles are exempt from ad
valorem personal property taxes beginning with calendar year 2011.

Section 50-26-60. A person violating this chapter, unless
otherwise specified, is guilty of a misdemeanor and, upon conviction,
must be fined not less than fifty dollars nor more than two hundred
dollars.

Section 50-26-70.  This chapter does not apply to:

(1) an owner, operator, lessor, or renter of a farm or ranch, or that
person’s employees, immediate family, or household members, when
operating an all-terrain vehicle while engaged in farming, wildlife
habitat management, or ranching operations;

(2) a person using an all-terrain vehicle for hunting or trapping
purposes if the person otherwise is lawfully engaged in those activities;
or

(3) a minor younger than sixteen years of age, but not younger than
six years of age who is operating an all-terrain vehicle under the direct
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visual supervision of his parent or an individual with legal custody of
the minor on private property.”

Titling of all-terrain vehicles

SECTION 2. Chapter 19, Title 56 of the 1976 Code is amended by
adding:

“Article 9
Titling of All-Terrain Vehicles

Section 56-19-1010. An owner of an ATV may make application to
the Department of Motor Vehicles for a title for the vehicle
accompanied by the required fee and upon the appropriate form
prescribed and furnished by the department. The application must be
accompanied by a manufacturer’s certificate of origin or previous title
properly assigned to the applicant.

Section 56-19-1020. When a person who is not a licensed ATV
dealer receives by purchase, gift, trade, or by another means a vehicle
that was titled in this State, the person who receives the vehicle may
make application to the department for a title. The application must be
accompanied by the required documents and fee for title. The
department shall issue a certificate of title once it has received a
properly completed application. An owner of an ATV, before the
effective date of this article, who cannot provide proof of ownership,
may request an affidavit from the sheriff in the county in which he
resides. The affidavit shall state that the sheriff finds the person
making application for the title is the legal owner of the ATV. Before
issuing the affidavit, the sheriff must verify through the National Crime
Information Center that the ATV is not stolen. The department shall
issue a title application to the owner upon presentation of the affidavit,
application, and fee.

Section 56-19-1030. The title fee for an ATV is contained in
Section 56-19-420(A). For purposes of this article, an all-terrain
vehicle (ATV) is defined as provided in Section 50-26-20.”

Time effective

SECTION 3. This act takes effect July 1, 2011.
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Ratified the 5™ day of May, 2011.

Approved the 11" day of May, 2011.

No. 25
(R45, H3586)

AN ACT TO AMEND SECTION 48-39-290, AS AMENDED,
CODE OF LAWS OF SOUTH CAROLINA, 1976, RELATING
TO THE PROHIBITION AGAINST NEW CONSTRUCTION OR
RECONSTRUCTION SEAWARD OF THE BASELINE AND
EXEMPTIONS FROM THIS PROHIBITION, SO AS TO
INCLUDE IN THESE EXEMPTIONS ASSOCIATED AMENITY
STRUCTURES ON FISHING PIERS; TO EXEMPT SUCH A
STRUCTURE FROM PERMIT REQUIREMENTS IF THE
LOCAL GOVERNING BODY FOR PLANNING AND ZONING
AUTHORIZED THE CONSTRUCTION OF THE STRUCTURE;
TO SPECIFY CERTAIN STRUCTURES THAT ARE NOT
ASSOCIATED AMENITY STRUCTURES; AND TO PROVIDE
A MAXIMUM AMOUNT OF THE PIER THAT SUCH A
STRUCTURE MAY COVER.

Be it enacted by the General Assembly of the State of South Carolina:

Construction of associated amenity structures on fishing piers

SECTION 1. Section 48-39-290(A)(3) of the 1976 Code is amended
to read:

“(3) fishing piers and associated amenity structures which are
open to the public. Those fishing piers with their associated amenity
structures including, but not limited to, baitshops, restrooms,
restaurants, and arcades which existed September 21, 1989, may be
rebuilt if they are constructed to the same dimensions and utilized for
the same purposes and remain open to the public. In addition, those
fishing piers with their associated amenity structures which existed on
September 21, 1989, that were privately owned, privately maintained,
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and not open to the public on this date also may be rebuilt and used for
the same purposes if they are constructed to the same dimensions;”

Permit exemption, pier coverage maximum

SECTION 2. Section 48-39-290(A)(8)(e)(ii) of the 1976 Code is
amended to read:

“(ii) restoration of the adversely affected beach and adjacent
real estate through renourishment pursuant to subitem (c).

An adjacent or downdrift property owner that claims a groin has
caused or is causing an adverse impact shall notify the department of
such impact. The department shall render an initial determination
within sixty days of such notification. Final agency action shall be
rendered within twelve months of notification. An aggrieved party
may appeal the decision pursuant to the Administrative Procedures Act.

A permit must be obtained from the department for items (2) through
(8). However, no permit is required under this chapter for associated
amenity structures constructed on fishing piers if local governmental
bodies having responsibility for the planning and zoning authorize
construction of those amenity structures.  Associated amenity
structures do not include those employed as overnight accommodations
or those consisting of more than two stories above the pier decking.
Associated amenity structures, excluding restrooms, handicapped
access features, and observation decks, may occupy no more than
thirty-five percent of the total surface area of the fishing pier or be
constructed at a location further seaward than one-half of the length of
the fishing pier as measured from the baseline.”

Time effective
SECTION 3. This act takes effect upon approval by the Governor.
Ratified the 5" day of May, 2011.

Approved the 9" day of May, 2011.
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No. 26
(R49, S431)

AN ACT TO AMEND THE CODE OF LAWS OF SOUTH
CAROLINA, 1976, BY ADDING SECTION 38-61-70 SO AS TO
DEFINE A “COMMERCIAL GENERAL LIABILITY
INSURANCE POLICY”, “CONSTRUCTION PROFESSIONAL”,
AND “CONSTRUCTION RELATED WORK”, TO PROVIDE
THAT A COMMERCIAL GENERAL LIABILITY INSURANCE
POLICY MUST DEFINE OR BE DEEMED TO DEFINE THE
WORD “OCCURRENCE” IN A SPECIFIC MANNER, AND TO
PROVIDE FOR THE SCOPE AND LIMITS OF
APPLICABILITY OF THIS SECTION.

Be it enacted by the General Assembly of the State of South Carolina:

Commercial general liability insurance policies, definitions,
requirements, application limited to coverage for construction
professionals for liability arising from construction related work

SECTION 1. Chapter 61, Title 38 of the 1976 Code is amended by
adding:

“Section 38-61-70. (A) For purposes of this section:

(1) ‘Commercial general liability insurance policy’ means a
contract of insurance that covers occurrences of damages or injury
during the policy period and insures a construction professional for
liability arising from construction related work.

(2) ‘Construction professional’ means a person, sole
proprietorship, partnership, corporation, limited liability company, or
other recognized legal entity that engages in the development,
construction, installation, or repair of an improvement to real property.

(3) ‘Construction related work® means activities by a
construction professional involving the development, construction,
installation, or repair of an improvement to real property.

(B) Commercial general liability insurance policies shall contain or
be deemed to contain a definition of ‘occurrence’ that includes:

(1) an accident, including continuous or repeated exposure to
substantially the same general harmful conditions; and

(2) property damage or bodily injury resulting from faulty
workmanship, exclusive of the faulty workmanship itself.
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(C) This section is not intended to restrict or limit the nature or
types of exclusions from coverage that an insurer, including a surplus
lines insurer, may include in a commercial general liability insurance
policy.

(D) This section applies only to a commercial general liability
insurance policy that insures a construction professional for liability
arising from construction related work.

(E) This section applies to any pending or future dispute over
coverage that would otherwise be affected by this section as to all
commercial general liability insurance policies issued in the past,
currently in existence, or issued in the future.”

Severability clause

SECTION 2.If any section, subsection, paragraph, subparagraph,
sentence, clause, phrase, or word of this act is for any reason held to be
unconstitutional or invalid, such holding shall not affect the
constitutionality or validity of the remaining portions of this act, the
General Assembly hereby declaring that it would have passed this act,
and each and every section, subsection, paragraph, subparagraph,
sentence, clause, phrase, and word thereof, irrespective of the fact that
any one or more other sections, subsections, paragraphs,
subparagraphs, sentences, clauses, phrases, or words hereof may be
declared to be unconstitutional, invalid, or otherwise ineffective.

Time effective

SECTION 3. This act takes effect upon approval by the Governor and
applies to any pending or future dispute over coverage that would
otherwise be affected by this section as to commercial general liability
insurance policies issued in the past, currently in existence, or issued in
the future.

Ratified the 17" day of May, 2011.

Approved the 17" day of May, 2011.
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No. 27
(R54, H3003)

AN ACT TO AMEND SECTION 7-1-25, CODE OF LAWS OF
SOUTH CAROLINA, 1976, RELATING TO THE DEFINITION
OF “DOMICILE”, SO AS TO PROVIDE FACTORS TO
CONSIDER IN DETERMINING A PERSON’S INTENTION
REGARDING HIS DOMICILE FOR VOTING PURPOSES; TO
AMEND SECTION 7-5-125, RELATING TO WRITTEN
NOTIFICATION OF REGISTRATION, SO AS TO PROVIDE
THAT IF AN ELECTOR LOSES OR DEFACES HIS
REGISTRATION NOTIFICATION, HE MAY OBTAIN A
DUPLICATE NOTIFICATION FROM HIS COUNTY BOARD
OF REGISTRATION; TO AMEND SECTION 7-5-230, AS
AMENDED, RELATING TO LEGAL QUALIFICATIONS OF
APPLICANTS FOR REGISTRATION AND CHALLENGES OF
QUALIFICATIONS, SO AS TO REVISE WHAT THE BOARD
OF REGISTRATION MUST CONSIDER WHEN A
CHALLENGE 1S MADE REGARDING RESIDENCE OR
DOMICILE OF AN ELECTOR; BY ADDING SECTION 7-5-675
SO AS TO PROVIDE THAT THE STATE ELECTION
COMMISSION SHALL IMPLEMENT A SYSTEM TO ISSUE
VOTER REGISTRATION CARDS WITH A PHOTOGRAPH OF
THE ELECTOR, AND TO PROVIDE WHEN THE PROVISIONS
OF THIS SECTION TAKE EFFECT INCLUDING A
REQUIREMENT THAT IMPLEMENTATION IS
CONTINGENT ON FUNDING TO IMPLEMENT THIS
REQUIREMENT; TO AMEND SECTION 7-13-710, AS
AMENDED, RELATING TO PROOF OF THE RIGHT TO
VOTE, SO AS TO REQUIRE CERTAIN PHOTOGRAPH
IDENTIFICATION IN ORDER TO VOTE, TO PROVIDE THAT
ONE OF THE POLL MANAGERS SHALL COMPARE THE
PHOTOGRAPH CONTAINED ON THE REQUIRED
IDENTIFICATION WITH THE PERSON PRESENTING
HIMSELF TO VOTE AND SHALL VERIFY THAT THE
PHOTOGRAPH IS THAT OF THE PERSON SEEKING TO
VOTE, TO PERMIT PROVISIONAL BALLOTS IF THE
PHOTOGRAPH IDENTIFICATION CANNOT BE PRODUCED
OR IF THE POLL MANAGER DISPUTES THE
PHOTOGRAPH, TO PROVIDE EXCEPTIONS FOR A
RELIGIOUS OBJECTION TO BEING PHOTOGRAPHED OR
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IF THE ELECTOR SUFFERS FROM A REASONABLE
IMPAIRMENT THAT PREVENTS HIM FROM OBTAINING
PHOTOGRAPH IDENTIFICATION, TO PERMIT THE
CASTING OF A PROVISIONAL BALLOT IN THESE CASES
UPON SPECIFIC REQUIREMENTS INCLUDING AN
AFFIDAVIT, TO PROVIDE FOR THE MANNER IN WHICH
THE COUNTY BOARD OF REGISTRATION AND ELECTIONS
SHALL PROCESS THESE PROVISIONAL BALLOTS, AND TO
PROVIDE THAT THE IDENTIFICATION REQUIRED ABOVE
IS FOR THE PURPOSE OF CONFIRMING THE IDENTITY OF
THE ELECTOR AND TO PROVIDE FOR THE MANNER IN
WHICH THE ELECTOR’S DOMICILE SHALL BE
DETERMINED FOR PURPOSES OF VOTING; TO AMEND
SECTION 56-1-3350, AS AMENDED, RELATING TO SPECIAL
IDENTIFICATION CARDS ISSUED BY THE DEPARTMENT
OF MOTOR VEHICLES TO RESIDENTS OF THIS STATE TEN
YEARS OF AGE OR OLDER, SO AS TO REDUCE THIS AGE
TO FIVE YEARS OF AGE OR OLDER, TO PROVIDE THAT
THESE CARDS MUST BE ISSUED FREE OF CHARGE TO
PERSONS SEVENTEEN YEARS OF AGE AND OLDER AND
FOR THE FEE TO BE CHARGED TO PERSONS BETWEEN
THE AGES OF FIVE AND SIXTEEN, TO DELETE LANGUAGE
OF THE SECTION RELATING TO RENEWAL FEES AND
WAIVER OF FEES, AND TO REVISE PROVISIONS OF THE
SECTION PERTAINING TO USE OF THE FEES COLLECTED:;
TO PROVIDE THAT THE STATE ELECTION COMMISSION
SHALL ESTABLISH AN AGGRESSIVE VOTER EDUCATION
PROGRAM CONCERNING THE PROVISIONS OF THIS ACT
TO EDUCATE THE PUBLIC IN CERTAIN PARTICULARS OF
THIS ACT AND THE COMMISSION ALSO MAY IMPLEMENT
ADDITIONAL EDUCATIONAL PROGRAMS IN ITS
DISCRETION; TO PROVIDE THAT THE STATE ELECTION
COMMISSION IS DIRECTED TO CREATE A LIST
CONTAINING ALL REGISTERED VOTERS OF SOUTH
CAROLINA WHO ARE OTHERWISE QUALIFIED TO VOTE
BUT DO NOT HAVE A SOUTH CAROLINA DRIVER’S
LICENSE OR OTHER FORM OF IDENTIFICATION
CONTAINING A PHOTOGRAPH ISSUED BY THE
DEPARTMENT OF MOTOR VEHICLES AS OF DECEMBER 1,
2011, AND TO PROVIDE THAT THE DEPARTMENT OF
MOTOR VEHICLES MUST PROVIDE THE LIST OF PERSONS
WITH A SOUTH CAROLINA DRIVER’S LICENSE OR OTHER
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FORM OF IDENTIFICATION CONTAINING A
PHOTOGRAPH ISSUED BY THE DEPARTMENT OF MOTOR
VEHICLES AT NO COST TO THE COMMISSION.

Be it enacted by the General Assembly of the State of South Carolina:
Factors to consider

SECTION 1. Section 7-1-25 of the 1976 Code, as added by Act 103 of
1999, is amended to read:

“Section 7-1-25.  (A) A person’s residence is his domicile.
‘Domicile’ means a person’s fixed home where he has an intention of
returning when he is absent. A person has only one domicile.

(B) For voting purposes, a person has changed his domicile if he (1)
has abandoned his prior home and (2) has established a new home, has
a present intention to make that place his home, and has no present
intention to leave that place.

(C) For voting purposes, a spouse may establish a separate
domicile.

(D) For voting purposes, factors to consider in determining a
person’s intention regarding his domicile include, but are not limited
to:

(1) awvoter’s address reported on income tax returns;

(2) avoter’s real estate interests, including the address for which
the legal residence tax assessment ratio is claimed pursuant to Section
12-43-220(C);

(3) avoter’s physical mailing address;

(4) a voter’s address on driver’s license or other identification
issued by the Department of Motor Vehicles;

(5) avoter’s address on legal and financial documents;

(6) a voter’s address utilized for educational purposes, such as
public school assignment and determination of tuition at institutions of
higher education;

(7) avoter’s address on an automobile registration;

(8) a voter’s address utilized for membership in clubs and
organizations;

(9) the location of a voter’s personal property;

(10) residence of a voter’s parents, spouse, and children; and

(11) whether a voter temporarily relocated due to medical care for
the voter or for a member of the voter’s immediate family.”
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Duplicate registration

SECTION 2. Section 7-5-125 of the 1976 Code, as added by Act 507
of 1988, is amended to read:

“Section 7-5-125. (A) Any person who applies for registration to
vote and is found to be qualified by the county board of registration to
whom application is made must be issued a written notification of
registration. This notification must be on a form prescribed and
provided by the State Election Commission.

(B) If an elector loses or defaces his registration notification, he
may obtain a duplicate notification from his county board of
registration upon request in person, or by telephone or mail.”

Consideration of challenges

SECTION 3. Section 7-5-230 of the 1976 Code, as last amended by
Act 103 of 1999, is further amended to read:

“Section 7-5-230. (A) The boards of registration to be appointed
under Section 7-5-10 shall be the judges of the legal qualifications of
all applicants for registration. The board is empowered to require proof
of these qualifications as it considers necessary.

Once a person is registered, challenges of the qualifications of any
elector, except for challenges issued at the polls pursuant to Sections
7-13-810, 7-13-820, and 7-15-420 must be made in writing to the board
of registration in the county of registration. The board must, within ten
days following the challenge and after first giving notice to the elector
and the challenger, hold a hearing, accept evidence, and rule upon
whether the elector meets or fails to meet the qualifications set forth in
Section 7-5-120.

(B) When a challenge is made regarding the residence or domicile
of an elector, the board must consider the provisions of Section
7-1-25(D).

(C) Any person denied registration or restoration of his name on the
registration books shall have the right of appeal from the decision of
the board of registration denying him registration or such restoration to
the court of common pleas of the county or any judge thereof and
subsequently to the Supreme Court.”
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System to be implemented

SECTION 4. Article 7, Chapter 5, Title 7 of the 1976 Code is
amended by adding:

“Section 7-5-675. The State Elections Commission shall implement
a system in order to issue voter registration cards with a photograph of
the elector. This voter registration card may be used for voting
purposes only.”

Photograph identification required, provisional ballots

SECTION 5. Section 7-13-710 of the 1976 Code, as last amended by
Act 459 of 1996, is further amended to read:

“Section 7-13-710.(A) When a person presents himself to vote, he

shall produce a valid and current:

(1) South Carolina driver’s license; or

(2) other form of identification containing a photograph issued
by the Department of Motor Vehicles; or

(3) passport; or

(4) military identification containing a photograph issued by the
federal government; or

(5) South Carolina voter registration card containing a
photograph of the voter pursuant to Section 7-5-675.

(B) After presentation of the required identification described in
subsection (A), the elector’s name must be checked by one of the
managers on the margin of the page opposite his name upon the
registration books, or copy of the books, furnished by the board of
registration. One of the managers also shall compare the photograph
contained on the required identification with the person presenting
himself to vote. The manager shall verify that the photograph is that of
the person seeking to vote. The managers shall keep a poll list which
must contain one column headed ‘Names of Voters’. Before a ballot is
delivered to a voter, the voter shall sign his name on the poll list, which
must be furnished to the appropriate election officials by the State
Election Commission. At the top of each page, the voter’s oath
appropriate to the election must be printed. The signing of the poll list
or the marking of the poll list is considered to be an affirmation of the
oath by the voter. One of the managers shall compare the signature on
the poll list with the signature on the voter’s driver’s license,
registration notification, or other identification and may require further
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identification of the voter and proof of his right to vote under this title
as he considers necessary. If the voter is unable to write or if the voter
is prevented from signing by physical handicap, he may sign his name
to the poll list by mark with the assistance of one of the managers.

(C)(1) If the elector cannot produce the identification as required in
subsection (A), he may cast a provisional ballot that is counted only if
the elector brings a valid and current photograph identification to the
county board of registration and elections before certification of the
election by the county board of canvassers.

(2) If the manager disputes that the photograph contained on the
required identification is the person presenting himself to vote, the
elector may cast a provisional ballot. A determination of that
provisional ballot must be made in accordance with Section 7-13-830.

(D)(1)(a) If an elector does not produce a valid and current
photograph identification due to a religious objection to being
photographed, he may complete an affidavit under penalty of perjury at
the polling place and affirm that the elector: (i) is the same individual
who personally appeared at the polling place; (ii) cast the provisional
ballot on election day; and (iii) has a religious objection to being
photographed. Upon completion of the affidavit, the elector may cast a
provisional ballot. = The affidavit must be submitted with the
provisional ballot envelope and be filed with the county board of
registration and elections before certification of the election by the
county board of canvassers.

(b) If an elector does not produce a valid and current
photograph identification because the elector suffers from a reasonable
impediment that prevents the elector from obtaining photograph
identification, he may complete an affidavit under the penalty of
perjury at the polling place and affirm that the elector: (i) is the same
individual who personally appeared at the polling place; (ii) cast the
provisional ballot on election day; and (iii) the elector suffers from a
reasonable impediment that prevents him from obtaining photograph
identification. The elector also shall list the impediment, unless
otherwise prohibited by state or federal law. Upon completion of the
affidavit, the elector may cast a provisional ballot. The affidavit must
be submitted with the provisional ballot envelope and be filed with the
county board of registration and elections before certification of the
election by the county board of canvassers.

(2) If the county board of registration and elections determines
that the voter was challenged only for the inability to provide proof of
identification and the required affidavit is submitted, the county board
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of registration and elections shall find that the provisional ballot is
valid unless the board has grounds to believe the affidavit is false.

(3) If the county board of registration and elections determines
that the voter has been challenged for a cause other than the inability to
provide proof of identification as required by subsection (A), the
county board of registration and elections shall:

(a) note on the envelope containing the provisional ballot that
the voter complied with the proof of identification requirement; and

(b) proceed to determine the validity of the remaining
challenges before ruling on the validity of the provisional ballot.

(E) The purpose of the identification required pursuant to
subsection (A) is to confirm the person presenting himself to vote is the
elector on the poll list. Any address listed on the identification is not
determinative of an elector’s domicile for the purpose of voting. An
elector’s domicile for the purpose of voting is determined pursuant to
the provisions of Section 7-1-25.”

Special identification card provisions revised

SECTION 6. Section 56-1-3350 of the 1976 Code, as last amended by
Act 277 of 2010, is further amended to read:

“Section 56-1-3350. (A) Upon application by a person five years
of age or older who is a resident of South Carolina, the department
shall issue a special identification card as long as:

(1) the application is made on a form approved and furnished by
the department; and

(2) the applicant presents to the person issuing the identification
card a birth certificate or other evidence acceptable to the department
of his name and date of birth.

(B)(1) The fee for the issuance of the special identification card is
five dollars for a person between the ages of five and sixteen years.

(2) An identification card must be free to a person aged
seventeen years or older.

(C) The identification card expires five years from the date of
issuance.

(D) Special identification cards issued to persons under the age of
twenty-one must be marked, stamped, or printed to readily indicate that
the person to whom the card is issued is under the age of twenty-one.

(E) The fees collected pursuant to this section must be credited to
the Department of Transportation State Non-Federal Aid Highway
Fund.”
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Voter education program

SECTION 7. The State Elections Commission must establish an
aggressive voter education program concerning the provisions
contained in this legislation. The State Elections Commission must
educate the public as follows:

(1) Post information concerning changes contained in this
legislation in a conspicuous location at each county board of
registration and elections, each satellite office, the State Elections
Commission office, and their respective websites.

(2) Train poll managers and poll workers at their mandatory
training sessions to answer questions by electors concerning the
changes in this legislation.

(3) Require documentation describing the changes in this
legislation to be disseminated by poll managers and poll workers at
every election held following preclearance by the United States
Department of Justice or approval by a declaratory judgment issued by
the United States District Court for the District of Columbia, whichever
occurs first.

(4) Coordinate with each county board of registration and elections
so that at least two seminars are conducted in each county prior to
December 15, 2011.

(5) Coordinate with local and service organizations to provide for
additional informational seminars at a local or statewide level.

(6) Place an advertisement describing the changes in this legislation
in South Carolina newspapers of general circulation by no later than
December 15, 2011.

(7) Coordinate with local media outlets to disseminate information
concerning the changes in this legislation.

(8) Notify each registered elector who does not have a South
Carolina issued driver’s license or identification card a notice of the
provisions of this act by no later than December 1, 2011. This notice
must include the requirements to vote absentee, early, or on election
day and a description of voting by provisional ballot. It also must state
the availability of a free South Carolina identification card pursuant to
Section 56-1-3350.

In addition to the items above, the State Elections Commission may
implement additional educational programs in its discretion.
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Registered voter list

SECTION 8. The State Election Commission is directed to create a
list containing all registered voters of South Carolina who are
otherwise qualified to vote but do not have a South Carolina driver’s
license or other form of identification containing a photograph issued
by the Department of Motor Vehicles as of December 1, 2011. The list
must be made available to any registered voter upon request. The
Department of Motor Vehicles must provide the list of persons with a
South Carolina driver’s license or other form of identification
containing a photograph issued by the Department of Motor Vehicles at
no cost to the commission. The commission may charge a reasonable
fee for the provision of the list in order to recover associated costs of
producing the list.

Findings

SECTION 9. The General Assembly finds that all the provisions
contained in this act relate to one subject as required by Section 17,
Article III of the South Carolina Constitution in that each provision
relates directly to or in conjunction with other sections to the subject of
election reform as stated in the title. The General Assembly further
finds that a common purpose or relationship exists among the sections,
representing a potential plurality but not disunity of topics,
notwithstanding that reasonable minds might differ in identifying more
than one topic contained in this act.

Time effective

SECTION 10. Except for SECTION 4, the provisions of this act are
effective upon approval by the Governor.

Approval and funding

SECTION 11. SECTION 4 takes effect upon preclearance approval
by the United States Department of Justice or approval by a declaratory
judgment issued by the United States District Court for the District of
Columbia, whichever occurs first. However, the implementation of the
procedures provided for in this SECTION is contingent upon the State
Election Commission’s receipt of funds necessary to implement these
provisions. Until the provisions of this SECTION are fully funded and
executed, implementation of the provisions of this SECTION shall not
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prohibit the State Election Commission from issuing voter registration
cards by the methods allowed prior to the implementation of this
SECTION.

Ratified the 17" day of May, 2011.

Approved the 18" day of May, 2011.

No. 28
(R48, S312)

AN ACT TO AMEND SECTION 2-65-15, CODE OF LAWS OF
SOUTH CAROLINA, 1976, RELATING TO DEFINITIONS FOR
PURPOSES OF THE SOUTH CAROLINA FEDERAL AND
OTHER FUNDS OVERSIGHT ACT, SO AS TO REVISE THE
DEFINITION OF “MATCHING FUNDS” TO INCLUDE BOTH
GENERAL FUND MONIES AND OTHER FUND MONIES TO
BE USED TO MEET FEDERAL MATCH REQUIREMENTS;
TO AMEND SECTION 2-65-20, RELATING TO THE
APPROPRIATION OF ANTICIPATED FEDERAL FUNDS AND
OTHER FUNDS BY THE GENERAL ASSEMBLY IN
APPROPRIATIONS ACTS, SO AS TO REQUIRE STATE
AGENCIES RECEIVING FEDERAL FUNDS TO PROVIDE IN
BUDGET SUBMISSIONS FOR THE PROPOSED BUDGET
DETAILS OF CONDITIONS IMPOSED ON THE STATE
APPLICABLE TO FEDERAL FUNDS INCLUDED IN THE
AGENCY’S BUDGET SUBMISSION AND INFORMATION ON
ALL FEDERAL FUNDS AVAILABLE TO THE AGENCY
WHICH THE AGENCY IS ELIGIBLE TO REQUEST OR
DRAW ON THAT HAVE NOT BEEN REQUESTED OR
DRAWN UPON AND THE CONDITIONS ON THOSE FUNDS,
REQUIRE THE RECOMMENDED BUDGET SPECIFICALLY
TO ACCEPT IN DETAIL THOSE CONDITIONS WHEN
FEDERAL FUNDS ARE INCLUDED IN THE PROPOSED
BUDGET, AND TO CONFORM THE SECTION TO REFLECT
THE PROVISION OF LAW ASSIGNING TO THE GOVERNOR
THE DUTY OF PRODUCING A PROPOSED BUDGET TO THE
GENERAL ASSEMBLY; TO AMEND SECTION 2-65-30,
RELATING TO EXPENDITURE BY A STATE AGENCY OF
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UNANTICIPATED FEDERAL FUNDS AND PRIVATE GRANT
FUNDS NOT APPROPRIATED IN APPROPRIATIONS ACTS,
SO AS TO REQUIRE THE AGENCY’S SUBMISSION OF AN
EXPENDITURE PROPOSAL FOR THE ANTICIPATED FUNDS
TO THE STATE BUDGET AND CONTROL BOARD TO
INCLUDE THE CONDITIONS IMPOSED ON THE STATE’S
RECEIPT AND EXPENDITURE OF THE FEDERAL FUNDS
AND, IN AUTHORIZING THE RECEIPT AND EXPENDITURE,
THE BOARD’S ACCEPTANCE OF THE CONDITIONS; AND
TO AMEND SECTION 2-65-100, RELATING TO EXEMPTIONS
FROM THE SOUTH CAROLINA FEDERAL AND OTHER
FUNDS OVERSIGHT ACT, SO AS TO PROVIDE THAT THE
EXEMPTION FOR RESEARCH AND STUDENT AID GRANTS
APPLIES TO NONSTATE FUNDED RESEARCH GRANTS AND
CONTRACTS AND FEDERAL FINANCIAL AID, INCLUDING
WORK STUDY.

Be it enacted by the General Assembly of the State of South Carolina:
Definitions
SECTION 1. Section 2-65-15(7) of the 1976 Code is amended to read:

“(7) ‘Matching funds’ means a specific amount of general fund or
other funds monies identified by a state agency, and required by the
federal government, as a cash contribution for a federal program.”

Agency budget submissions, requirements
SECTION 2. Section 2-65-20 of the 1976 Code is amended to read:

“Section 2-65-20. The General Assembly shall appropriate all
anticipated federal and other funds for the operations of state agencies
in the appropriations act and must include any conditions on the
expenditure of these funds as part of the appropriations act, consistent
with federal laws and regulations. Increases in project amounts as
appropriated in the act must be authorized in accordance with
procedures set forth in Section 2-65-40, consistent with policies as
provided in the appropriations act and other applicable laws and
regulations.
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(1) All agencies shall provide to the Governor, as part of their
budget submissions, detailed statements of the sources of all federal
and other funds contained in their budgets.

(2) All state agencies shall submit programmatic and financial
information for all federal funds the agencies seek to expend in the
fiscal year to the Governor in a manner prescribed by the Governor.
The submission must provide a separate listing of all conditions
imposed on this State if the funds are accepted and expended,
including, but not limited to, matching requirements; maintenance of
effort requirements for the activity for which the funds are to be
expended; limits on program changes, including eligibility
requirements, either by agency action or legislative enactment; and any
other requirements that limit the authority of this State, by legislative
enactment or administrative process to revise, extend, or eliminate the
activity in aid of which the federal funds are to be expended. The
submission also must include information on all federal funds available
to the agency or for which the agency is eligible to request or draw
upon that have not been requested or drawn upon due to insufficient
matching funds being available or any other reason and also must
include the potential costs, conditions, and restrictions of the federal
program providing or offering the funds. The information must be
submitted in a timely manner so as to permit review of the projects as
part of the budget process.

(3) The Governor shall provide to the Ways and Means Committee
and the Senate Finance Committee at appropriate times during the
budget review process his recommendations with respect to federal
funds proposed for inclusion in the agency’s budget request. A
favorable recommendation must include the Governor’s specific
request for the inclusion of the federal funds and the details of the
conditions imposed by the inclusion and appropriation of the federal
funds.

(4) The appropriation of federal funds must be decreased to the
extent that receipts from these sources do not meet the estimates
reflected in each section of the appropriations act.

(5) With the exception of funds defined as ‘exempt’ in Section
2-65-100, no agency may receive or spend federal or other funds that
are not authorized in the appropriations act, but unanticipated federal or
other funds may be received and spent upon authorization pursuant to
Section 2-65-30 or 2-65-40, as applicable.”
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Agency authorization from State Budget and Control Board,
requirements

SECTION 3. Section 2-65-30(A) of the 1976 Code is amended to
read:

“(A) A state agency may receive and spend unanticipated federal
funds, and funds from private foundations or industries, which are not
included in the appropriations act, but state agencies must submit
expenditure proposals to the board and receive authorization from the
board before expenditure of funds. No authorization may be made
without first securing and considering the board’s recommendation on
each expenditure proposal. The request must include the conditions
imposed on the state’s receipt and expenditure of the federal funds as
those conditions are described pursuant to Section 2-65-20(2), and the
board’s authorization to receive and expend the federal funds must
specifically accept those conditions. Any such authorization is subject
to all of the following standards:

(1) The unanticipated nature of the receipt of the federal funds
precluded the consideration and approval of the federal funds as part of
the state appropriations process as described in Section 2-65-20.

(2) The federal funds will assist the applicant state agency to
achieve objectives or goals in keeping with the recognized powers and
functions of the state agency.

(3) The applicant state agency is the appropriate entity to conduct
project activities and no duplication of services is created by the
authorization.

(4) State matching funds, if required, are available within the
existing resources of the applicant state agency.

(5) The project benefits the health or welfare of the people of the
State.”

Exemptions

SECTION 4. Section 2-65-100(3) of the 1976 Code is amended to
read:

“(3) nonstate funded research grants and contracts and federal
financial aid, including work study, except as otherwise provided in
this chapter;”
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Time effective

SECTION 5. This act takes effect upon approval by the Governor and
first applies for agency proposed budget submissions for Fiscal Year
2012-2013 and for all agency requests to the State Budget and Control
Board to spend unanticipated federal funds submitted after the effective
date of this act.

Ratified the 17" day of May, 2011.

Approved the 23™ day of May, 2011.

No. 29
(R52, S643)

AN ACT TO AMEND SECTION 50-5-2310, CODE OF LAWS OF
SOUTH CAROLINA, 1976, RELATING TO THE UNLAWFUL
EXHIBIT OF A MARINE MAMMAL IN THIS STATE AND TO
PROVIDE PENALTIES FOR VIOLATION, SO AS TO
PROHIBIT THE DISPLAY OF A WILD CAUGHT OR
CAPTIVE-BRED DOLPHIN OR WHALE.

Be it enacted by the General Assembly of the State of South Carolina:

Display of wild caught or captive-bred dolphin or whale
prohibited, penalties for a violation

SECTION 1. Section 50-5-2310 of the 1976 Code is amended to read:

“Section 50-5-2310.  (A) It is unlawful for a person, which
includes a corporation, to display a wild caught or captive-bred
mammal of the order Cetacean (dolphins and whales).

(B) A person violating this section is guilty of a misdemeanor and,
upon conviction, must be fined not more than one thousand dollars or
imprisoned for not more than six months.”

Time effective

SECTION 2. This act takes effect upon approval by the Governor.
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Ratified the 17" day of May, 2011.

Approved the 23" day of May, 2011.

No. 30
(R53, S824)

A JOINT RESOLUTION TO DESIGNATE THE SOUTH
CAROLINA JOBS-ECONOMIC DEVELOPMENT
AUTHORITY AS THE AUTHORIZED AGENCY TO
IMPLEMENT THE STATE SMALL BUSINESS CREDIT
INITIATIVE WITHIN AND ON BEHALF OF THE STATE OF
SOUTH CAROLINA; TO AUTHORIZE THE SOUTH
CAROLINA JOBS-ECONOMIC DEVELOPMENT
AUTHORITY TO EXECUTE AND DELIVER THE REQUISITE
APPLICATION AND THE STATE SMALL BUSINESS CREDIT
INITIATIVE ALLOCATION AGREEMENT FOR
PARTICIPATING STATES, AND ALL OTHER RELATED
AGREEMENTS, DOCUMENTS, CERTIFICATES, AND
UNDERTAKINGS, ON BEHALF OF THE STATE OF SOUTH
CAROLINA; AND TO AUTHORIZE THE SOUTH CAROLINA
JOBS-ECONOMIC DEVELOPMENT AUTHORITY TO
CONTRACT WITH THE BUSINESS DEVELOPMENT
CORPORATION OF SOUTH CAROLINA TO ADMINISTER
THE PROGRAMS PERMITTED UNDER AND SUPPORTED BY
THE STATE SMALL BUSINESS CREDIT INITIATIVE.

Be it enacted by the General Assembly of the State of South Carolina:
Findings

SECTION 1. The General Assembly finds:

(1) Pursuant to the Small Business Jobs Act of 2010, the United
States Congress created the State Small Business Credit Initiative and
appropriated $1.5 billion to be allocated by the United States
Department of the Treasury to provide direct support to states for use in
programs designed to increase access to credit for small businesses.

(2) The United States Treasury has allocated the amount of
$17,990,415 as the “South Carolina Small Business Credit Initiative
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Allocation” to be made available to the State of South Carolina upon
compliance by the State with the requirements of the Small Business
Jobs Act of 2010.

(3) The State may use this allocation to fund Capital Access
Programs and Other Credit Support Programs, which may include
collateral support programs, loan guarantee programs, or other similar
programs.

(4) In order to receive the allocation, the State must apply for and
in connection therewith must designate a department, agency,
authority, or political subdivision of the State to implement the Capital
Access Programs and Other Credit Support Programs described in the
application.

(5) The State may further designate in its application an entity to
administer the Capital Access Programs and Other Credit Support
Programs described in the application.

(6) The South Carolina Jobs-Economic Development Authority has
the functions and duties under applicable law, specifically Section
41-43-70 of the 1976 Code, to promote and develop the business and
economic welfare of this State, encourage and assist through loans,
investments, research, technical and managerial advice, studies, data
compilation and dissemination, and similar means, in the location of
new business enterprises in this State and in rehabilitation and
assistance of existing business enterprises and in the promotion of the
export of goods, services, commodities, and capital equipment
produced within the State, so as to provide maximum opportunities for
creation and retention of jobs and improvement of the standard of
living of the citizens of the State, and act in conjunction with other
persons and organizations, public or private, in the promotion and
advancement of industrial, commercial, agricultural, and recreational
development in this State.

(7) The South Carolina Jobs-Economic Development Authority has
the necessary authority and functions to implement the State Small
Business Credit Initiative within and on behalf of the State.

(8) The Board of Directors of the South Carolina Jobs-Economic
Development Authority has by resolution determined that
implementing the State Small Business Credit Initiative within the
State would be consistent with the South Carolina Jobs-Economic
Development Authority’s functions and duties, and would be within the
South Carolina Jobs-Economic Development Authority’s enumerated
powers.

(9) The Board of Directors of the South Carolina Jobs-Economic
Development Authority has by resolution further authorized and
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directed the Executive Director of the South Carolina Jobs-Economic
Development Authority to assist the State in applying for the South
Carolina Small Business Credit Initiative Allocation and designating
the South Carolina Jobs-Economic Development Authority as the
implementing entity.

(10) The Board of Directors of the South Carolina Jobs-Economic
Development Authority has by resolution further determined that the
Business Development Corporation of South Carolina has substantial
expertise and experience in administering programs comparable to the
Capital Access Program permitted under and supported by the State
Small Business Credit Initiative, and that administering the State Small
Business Credit Initiative within the State would be consistent with
said corporation’s functions and duties and would be within said
corporation’s specific expertise and experience. Therefore, the Board
of Directors of the South Carolina Jobs-Economic Development
Authority has authorized the South Carolina Jobs-Economic
Development Authority to contract with said corporation to administer
the State Small Business Credit Initiative within the State.

Implementation of Initiative

SECTION 2.The South Carolina Jobs-Economic Development
Authority is designated, authorized, and directed to implement the
State Small Business Credit Initiative within the State. The South
Carolina Jobs-Economic Development Authority is authorized to apply
for and receive the South Carolina Small Business Credit Initiative
Allocation; to execute and deliver the requisite application, the State
Small Business Credit Initiative Allocation Agreement for Participating
States, and all other agreements, documents, -certificates, and
undertakings related thereto, on behalf of the State; to implement one
or more Capital Assistance Programs and/or Other Credit Support
Programs as permitted under and supported by the State Small
Business Credit Initiative; and to contract with the Business
Development Corporation of South Carolina in order to administer
such programs.
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Execution of application and agreement

SECTION 3.The Board of Directors of the South Carolina
Jobs-Economic Development Authority may designate by resolution
the appropriate officer, including, if so determined, the Executive
Director of the South Carolina Jobs-Economic Development Authority,
to execute and deliver, on behalf of the State, the application, the State
Small Business Credit Initiative Allocation Agreement, and all other
agreements, documents, certificates, and undertakings related thereto.

Time effective

SECTION 4. This joint resolution takes effect upon approval by the
Governor.

Ratified the 17" day of May, 2011.

Approved the 23 day of May, 2011.

No. 31
(R50, S586)

AN ACT TO AMEND THE CODE OF LAWS OF SOUTH
CAROLINA, 1976, BY ADDING SECTION 1-11-715 SO AS TO
PROVIDE THAT THE EMPLOYEE INSURANCE PROGRAM
OF THE BUDGET AND CONTROL BOARD IS DIRECTED TO
DEVELOP AND IMPLEMENT, FOR EMPLOYEES AND
THEIR SPOUSES WHO PARTICIPATE IN THE HEALTH
PLANS OFFERED BY THE EMPLOYEE INSURANCE
PROGRAM, AN INCENTIVE PLAN TO ENCOURAGE
PARTICIPATION IN PROGRAMS OFFERED BY THE
EMPLOYEE INSURANCE PROGRAM THAT PROMOTE
HEALTH AND THE PREVENTION OF DISEASE, AND TO
PROVIDE THAT THE EMPLOYEE INSURANCE PROGRAM
IS FURTHER DIRECTED TO IMPLEMENT A PREMIUM
REDUCTION OR OTHER FINANCIAL INCENTIVE,
BEGINNING ON JANUARY 1, 2012, FOR THOSE
EMPLOYEES AND THEIR SPOUSES WHO PARTICIPATE IN
THESE PROGRAMS; AND TO AMEND SECTION 1-11-720, AS
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AMENDED, RELATING TO ENTITIES WHOSE EMPLOYEES,
RETIREES, AND THEIR DEPENDENTS ARE ELIGIBLE TO
PARTICIPATE IN THE STATE HEALTH AND DENTAL
INSURANCE PLANS, SO AS TO REVISE THE ELIGIBILITY
PROVISIONS APPLICABLE TO SPECIAL PURPOSE
DISTRICTS BY INCLUDING DISTRICTS WHICH PROVIDE
SANITATION SERVICES AND TO EXTEND THIS
ELIGIBILITY TO JOINT AGENCIES ESTABLISHED
PURSUANT TO CHAPTER 23, TITLE 6.

Be it enacted by the General Assembly of the State of South Carolina:
Incentive plan and premium reduction

SECTION 1. Article 5, Chapter 11, Title 1 of the 1976 Code is
amended by adding:

“Section 1-11-715. The Employee Insurance Program of the
Budget and Control Board is directed to develop and implement, for
employees and their spouses who participate in the health plans offered
by the Employee Insurance Program, an incentive plan to encourage
participation in programs offered by the Employee Insurance Program
that promote health and the prevention of disease. The Employee
Insurance Program is further directed to implement a premium
reduction or other financial incentive, beginning on January 1, 2012,
for those employees and their spouses who participate in these
programs.”

Sanitation services added

SECTION 2. Section 1-11-720(A)(7) of the 1976 Code is amended to
read:

“(7) special purpose districts created by act of the General Assembly
that provide gas, water, fire, sewer, recreation, hospital, or sanitation
service, or any combination of these services;”

Joint agencies added
SECTION 3. Section 1-11-720(A) of the 1976 Code, as last amended

by Act 353 of 2008, is further amended by adding an appropriately
numbered item at the end to read:
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“() joint agencies established pursuant to Chapter 23, Title 6.”
Time effective
SECTION 4. This act takes effect upon approval by the Governor.
Ratified the 17" day of May, 2011.

Vetoed by the Governor -- 5/23/2011.
Veto overridden by Senate -- 5/25/2011.
Veto overridden by House -- 5/26/2011.

No. 32
(R56, S36)

AN ACT TO ENACT PROVISIONS OF LAW PERTAINING TO
THE PAYMENT, COLLECTION, AND ADMINISTRATION OF
THE SALES AND USE TAX, TO AMEND ACT 99 OF 2007,
RELATING TO THE SALES TAX EXEMPTION FOR
DURABLE MEDICAL EQUIPMENT AND SUPPLIES, TO
PHASE OUT THE SALES AND USE TAX IMPOSED ON
DURABLE MEDICAL EQUIPMENT AND RELATED
SUPPLIES, AND TO DELETE PROVISIONS RELATING TO
FURTHER REDUCTIONS IN THE SALES AND USE TAX ON
DURABLE MEDICAL EQUIPMENT AND RELATED
SUPPLIES BASED ON GENERAL FUND REVENUE
GROWTH; TO AMEND SECTIONS 12-36-90, 12-36-910,
12-36-1310, AND 12-36-2120, ALL AS AMENDED, CODE OF
LAWS OF SOUTH CAROLINA, 1976, RELATING TO SALES
AND USE TAXES, TO FURTHER PROVIDE FOR THOSE
INSTANCES WHERE SALES AND USE TAX APPLIES IN
CONNECTION WITH WARRANTIES AND SERVICE
MAINTENANCE CONTRACTS SOLD IN CONNECTION
WITH THE SALE OF TANGIBLE PERSONAL PROPERTY;
AND TO AMEND ARTICLE 25, CHAPTER 36, TITLE 12,
RELATING TO GENERAL PROVISIONS CONCERNING THE
PAYMENT, COLLECTION, AND ADMINISTRATION OF THE
SALES AND USE TAX BY ADDING SECTIONS 12-36-2691 AND
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12-36-2692 TO PROVIDE THE APPLICABLE
REQUIREMENTS AND DURATION FOR WHICH OWNING
OR UTILIZING A DISTRIBUTION FACILITY WITHIN
SOUTH CAROLINA IS NOT CONSIDERED IN DETERMINING
WHETHER THE PERSON HAS A PHYSICAL PRESENCE IN
SOUTH CAROLINA SUFFICIENT TO ESTABLISH A NEXUS
WITH SOUTH CAROLINA FOR SALES AND USE TAX
PURPOSES, AND TO PROVIDE NOTIFICATION AND
PAYMENT PROCEDURES AND REQUIREMENTS IN
REGARD TO USE TAXES DUE THE STATE OF SOUTH
CAROLINA.

Be it enacted by the General Assembly of the State of South Carolina:
Durable medical equipment sales and use taxes phased out

SECTION 1.A. SECTION 1B of Act 99 of 2007 is amended to
read:

“B. (A) Notwithstanding the sales and use rates imposed pursuant
to Chapter 36, Title 12 of the 1976 Code, the rate of tax imposed
pursuant to that chapter on the gross proceeds of sales of items
described in subsection (A) of this section is five and one-half percent
for such sales from July 1, 2007.

(B) Notwithstanding the sales and use rates imposed pursuant to
Chapter 36, Title 12 of the 1976 Code, the rate of tax imposed pursuant
to that chapter on the gross proceeds of sales of items described in
subsection (A) of this section is three and one-half percent for such
sales from July 1, 2011.

(C) Notwithstanding the sales and use rates imposed pursuant to
Chapter 36, Title 12 of the 1976 Code, the rate of tax imposed pursuant
to that chapter on the gross proceeds of sales of items described in
subsection (A) of this section is one and three-quarters percent for such
sales from July 1, 2012.

(D) Effective January 1, 2013, the sales tax exemption on the gross
proceeds of sales of items described in subsection (A) is fully
implemented and no sales and use tax may be imposed on the items
described in subsection (A).”

B. Act 99 of 2007 is amended by deleting SECTION 1C which reads:
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“C. Beginning with the February 15, 2008, forecast by the Board of
Economic Advisors of annual general fund revenue growth for the
upcoming fiscal year, and annually thereafter, if the forecast of that
growth equals at least five percent of the most recent estimate by the
board of general fund revenues for the current fiscal year, then the
applicable state sales and use tax rate imposed on items described in
subsection A of this section is reduced, effective the following July
first, by one and one-half percent in the first year and by one percent
every year thereafter. That reduced rate applies until a subsequent
reduction takes effect. If the February fifteenth forecast meets the
requirement for a rate reduction, the board promptly shall certify this
result in writing to the Department of Revenue. On the July first that
the rate attains zero, the provisions of subsections B and C of this
section no longer apply.”

Applicability of sales and use taxes to warranties and maintenance
contracts

SECTION 2. A.1. Section 12-36-90(1)(c)(iii) of the 1976 Code, as last
amended by Act 161 of 2005, is further amended to read:

“(iii) tangible personal property replacing defective parts
underwritten warranty contracts if:
(A) the warranty contract is given without charge at the time of
original purchase of the defective property;
(B) the tax was paid on the sale of the defective part or on the
sale of the property of which the defective part was a component; and
(C) the warrantee is not charged for any labor or materials;”

2. Section 12-36-90(2) of the 1976 Code, as last amended by Act 386
of 2006, is further amended by deleting subitem (1) which reads:

“(1) tangible personal property purchased by a person engaged in
the business of servicing a warranty, maintenance, or similar service
contract for use in replacing a defective part under the contract if tax
was paid on the sale or the renewal of the contract and the customer is
not charged for labor or material when the part is replaced.”

B. Section 12-36-910(B) of the 1976 Code, as last amended by Act
386 of 2006, is further amended by deleting items (6) and (7) which
read:
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“(6) gross proceeds accruing or proceeding from the sale or renewal
of warranty, maintenance, or similar service contracts for tangible
property, whether or not such contracts are purchased in conjunction
with the sale of tangible personal property.

(7) gross proceeds accruing or proceeding from the sale or renewal
of warranty, maintenance, or similar service contracts for tangible
personal property, whether or not the contracts are purchased in
conjunction with the sale of tangible personal property.”

C. Section 12-36-1310(B) of the 1976 Code, as last amended by Act
161 of 2005, is further amended by deleting item (6) which reads:

“(6) gross proceeds accruing or proceeding from the sale or renewal
of warranty, maintenance, or similar service contracts for tangible
personal property, whether or not such contracts are purchased in
conjunction with the sale of tangible personal property.”

D. Section 12-36-2120 of the 1976 Code, as last amended by an act
bearing ratification number 17 of 2011, is further amended by deleting
item (69) which reads:

“(69) the sale or renewal of a warranty, maintenance, or similar
service contract for tangible personal property if the sale or purchase of
the tangible personal property covered by the contract is exempt or
excluded from the tax imposed by this chapter.”

E. Notwithstanding the general effective date provided in this act, the
provisions of this section take effect on the first day of the third month
beginning after the date of approval of this act.

Distribution facility nexus, criteria for and duration of provisions,
use tax notification and payment

SECTION 3. Article 25, Chapter 36, Title 12 of the 1976 Code is
amended by adding:

“Section 12-36-2691. (A) Notwithstanding another provision of this
chapter, owning, leasing, or utilizing a distribution facility, including a
distribution facility of a third party or an affiliate, within South
Carolina is not considered in determining whether the person has a
physical presence in South Carolina sufficient to establish nexus with
South Carolina for sales and use tax purposes.
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(B) For purposes of this section:

(1) “distribution facility” means an establishment where
shipments of tangible personal property are stored and processed for
delivery to customers and no retail sales of the property are made. The
definition of  ‘distribution facility’ provided in  Section
12-6-3360(M)(8) allowing limited retail sales at such a facility
specifically do not apply with respect to a ‘distribution facility’ as
defined for purposes of this section;

(2) c‘affiliate’ means a person that directly or indirectly, through
one or more intermediaries, controls, is controlled by, or is under
common control with another person;

(3) a person controls another person if that person holds a fifty
percent ownership interest in the other person.

(C) This section only applies to either a person who, or a person
who has an affiliate who:

(1) places a distribution facility in service after December 31,
2010, and before January 1, 2013;

(2) makes, or causes to be made through a third party, a capital
investment of at least one hundred twenty-five million dollars after
December 31, 2010, and before December 31, 2013;

(3) creates at least two thousand full-time jobs and with a
comprehensive health plan for those employees, after December 31,
2010, and before December 31, 2013. For purposes of this item,
‘full-time’ and ‘new job’ have the same meaning as provided in
Section 12-6-3360; and

(4) after meeting the requirements of item (3), maintains at least
one thousand five hundred full-time jobs and with a comprehensive
health plan for those employees until January 1, 2016.

(D) This section no longer applies on the earlier of:

(1) January 1, 2016;

(2) when the person fails to meet the requirements provided in
subsection (C) of this section; or

(3) the effective date of a law enacted by the United States
Congress that allows a state to require that its sales tax be collected and
remitted even if the taxpayer does not have substantial nexus with that
state.

(E)(1) A person to whom this section applies who makes a sale
through the person’s Internet website shall notify a purchaser in a
confirmation email that the purchaser may owe South Carolina use tax
on the total sales price of the transaction and include in the email an
Internet link to the Department of Revenue’s website that allows the
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purchaser to pay the use tax. The notice must include language that is
substantially similar to the following:

‘YOU MAY OWE SOUTH CAROLINA USE TAX ON THIS
PURCHASE BASED ON THE TOTAL SALES PRICE OF THE
PURCHASE. YOU MAY VISIT WWW.SCTAX.ORG TO PAY THE
USE TAX OR YOU MAY REPORT AND PAY THE TAX ON
YOUR SOUTH CAROLINA INCOME TAX FORM.’

(2) The Department of Revenue shall cooperate with any person
to whom this section applies and provide the person with the
information and assistance necessary to comply with the provisions of
this subsection and the means to link to the applicable portion of the
department’s website. The department shall develop the webpage
required by item (1) and develop a means to allow the purchaser to pay
any required tax through the webpage. The department shall include
on the webpage a table of the various sales tax rates of the State by
location that permits the person to calculate the tax based on the total
sales price and delivery location.

(3)(a) A person to whom this section applies also shall by
February first of each year provide to each purchaser to whom tangible
goods were delivered in this State a statement of the total sales made to
the purchaser during the preceding calendar year. The statement must
contain language substantially similar to the following:

‘YOU MAY OWE SOUTH CAROLINA USE TAX ON
PURCHASES YOU MADE FROM US DURING THE PREVIOUS
TAX YEAR. THE AMOUNT OF TAX YOU MAY OWE IS BASED
ON THE TOTAL SALES PRICE OF [INSERT TOTAL SALES
PRICE] THAT MUST BE REPORTED AND PAID WHEN YOU
FILE YOUR SOUTH CAROLINA INCOME TAX RETURN
UNLESS YOU HAVE ALREADY PAID THE TAX.’
The statement must not contain any other information that would
indicate, imply, or identify the class, type, description, or name of the
products purchased. Any information that would indicate, imply, or
identify the class, type, description, or name of the products purchased
is considered strictly confidential.

(b) The statement may be provided by first class mail or
email.”

Notification required

SECTION 4. Article 25, Chapter 36, Title 12 of the 1976 Code is
amended by adding:
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“Section 12-36-2692. (A) Each person to whom Section
12-36-2691 applies shall provide to its customers readily visible
notification on invoices or other similar documentation that use tax is
imposed on its sales and must be paid by the purchaser, unless
otherwise exempt, on the storage, use, or consumption of the tangible
personal property in this State.

(B) A person complies with the notice requirement contained in
subsection (A) if he provides a prominent linking notice on invoices or
other similar documentation that directs its customers to information
regarding the customer’s use tax payment responsibilities. A linking
notice complies with the provisions contained in this subsection if the
notice reads as follows: ‘See important sales tax information regarding
the tax that you may owe directly to your state of residence.’

(C) A person that is required to provide a linking notice pursuant to
subsection (B) also must provide this notification on its Internet
website and catalog.”

One subject

SECTION 5. The General Assembly finds that the sections presented
in this act constitute one subject as required by Section 17, Article III
of the South Carolina Constitution, 1895, in particular finding that each
change and each topic relates directly to or in conjunction with other
sections to the subject of the payment, collection, and administration of
the sales and use tax as clearly enumerated in the title.

The General Assembly further finds that a common purpose or
relationship exists among the sections, representing a potential plurality
but not disunity of topics, notwithstanding that reasonable minds might
differ in identifying more than one topic contained in the act.

Severability

SECTION 6.If any section, subsection, paragraph, subparagraph,
sentence, clause, phrase, or word of this act is for any reason held to be
unconstitutional or invalid, such holding shall not affect the
constitutionality or validity of the remaining portions of this act, the
General Assembly hereby declaring that it would have passed this act,
and each and every section, subsection, paragraph, subparagraph,
sentence, clause, phrase, and word thereof, irrespective of the fact that
any one or more other sections, subsections, paragraphs,
subparagraphs, sentences, clauses, phrases, or words hereof may be
declared to be unconstitutional, invalid, or otherwise ineffective.
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Time effective

SECTION 7. Except where otherwise provided, this act takes effect
upon approval by the Governor.

Ratified the 1% day of June, 2011.

Became law without the signature of the Governor -- 6/8/2011.

No. 33
(R59, S420)

AN ACT TO AMEND SECTION 1-23-120, AS AMENDED,
CODE OF LAWS OF SOUTH CAROLINA, 1976, RELATING
TO THE GENERAL ASSEMBLY REVIEW OF REGULATIONS,
INCLUDING, AMONG OTHER THINGS, GROUNDS FOR
EXEMPTION FROM REVIEW, SO AS TO PROVIDE THAT A
REGULATION EXEMPT FROM GENERAL ASSEMBLY
REVIEW BECAUSE IT WAS PROMULGATED TO COMPLY
WITH FEDERAL LAW HAS THE SAME LEGAL STATUS AS
THE FEDERAL LAW, SUCH THAT IF THE FEDERAL LAW IS
VACATED OR OTHERWISE RENDERED WITHOUT LEGAL
FORCE AND EFFECT THE STATE REGULATION IS
SIMILARLY VACATED OR OTHERWISE RENDERED
WITHOUT LEGAL FORCE AND EFFECT.

Whereas, the underlying premise of the State of South Carolina is that
all regulations should be subject to review by the General Assembly
except under limited circumstances; and

Whereas, certain regulations are promulgated without legislative
review to maintain state compliance with certain federal laws and
programs; and

Whereas, the underlying federal law for the state regulation may, by
action of the federal courts, Congress, or executive agency, be
repealed, vacated, or otherwise lose its legal force; and
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Whereas, if the underlying federal law is without force and effect, the
state regulation should similarly be without force and effect as it would
otherwise be a state regulation that had not withstood legislative review
and no longer satisfied the exemption; and

Whereas, notwithstanding the vacatur, repeal, or other revocation of
legal status of a state regulation, state agencies should encourage and
support efforts by persons implementing measures more stringent than
applicable law, including, but not limited to, encouraging and
supporting efforts toward compliance with the state regulation that has
been vacated, repealed, or otherwise has lost its force and effect
pursuant to this statutory provision; and

Whereas, upon such vacatur, repeal, or other revocation of legal status,
to maintain the continuity of regulatory authority the prior, underlying
regulation should be deemed valid and effective, such that a
substantive standard, for example, would be rolled back to the prior
legal effective standard; and

Whereas, if the regulation vacated, repealed, or otherwise rendered
without legal effect implemented a new standard or program, then no
prior underlying regulation would exist and no law would govern; and

Whereas, the citizens of the State should be given notice when any
such situation arises, and an agency should publish notice in the State
Register of the vacatur, repeal, or other action invalidating or
suspending the legal validity of the federal law and the commensurate
state regulation, and whether such impact results in a rollback to a prior
standard or program. Now, therefore,

Be it enacted by the General Assembly of the State of South Carolina:

State regulations deemed repealed if underlying federal law no
longer has force and effect of law

SECTION 1. Section 1-23-120(H)(1) of the 1976 Code, as last
amended by Act 104 of 2007, is further amended to read:

“(1) to maintain compliance with federal law including, but not
limited to, grant programs; however, the synopsis of the regulation
required to be submitted by subsection (B)(4) must include citations to
federal law, if any, mandating the promulgation of or changes in the
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regulation justifying this exemption. If the underlying federal law
which constituted the basis for the exemption of a regulation from
General Assembly review pursuant to this item is vacated, repealed, or
otherwise does not have the force and effect of law, the state regulation
is deemed repealed and without legal force and effect as of the date the
promulgating state agency publishes notice in the State Register that
the regulation is deemed repealed. The agency must publish the notice
in the State Register no later than sixty days from the effective date the
underlying federal law was rendered without legal force and effect.
Upon publication of the notice, the prior version of the state regulation,
if any, is reinstated and effective as a matter of law. The notice
published in the State Register shall identify the specific provisions of
the state regulation that are repealed as a result of the invalidity of the
underlying federal law and shall provide the text of the prior regulation,
if any, which is reinstated. The agency may promulgate additional
amendments to the regulation by complying with the applicable
requirements of this chapter;”

Time effective
SECTION 2. This act takes effect upon approval by the Governor.
Ratified the 1% day of June, 2011.

Approved the 7" day of June, 2011.

No. 34
(R60, S445)

AN ACT TO AMEND SECTION 44-29-135, CODE OF LAWS OF
SOUTH CAROLINA, 1976, RELATING TO
CONFIDENTIALITY OF SEXUALLY TRANSMITTED
DISEASE RECORDS HELD BY THE DEPARTMENT OF
HEALTH AND ENVIRONMENTAL CONTROL, SO AS TO
CLARIFY THAT THE DEPARTMENT SHALL RELEASE
CERTAIN INFORMATION ON A MINOR IF A REPORT OF
CHILD ABUSE OR NEGLECT IS REQUIRED BY LAW AND
TO PROVIDE THAT IN NOTIFYING A SCHOOL DISTRICT
OF A CHILD IN THE DISTRICT WHO HAS AIDS OR IS
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INFECTED BY HIV, THE DEPARTMENT ONLY SHALL
REPORT THIS INFORMATION ON STUDENTS IN GRADES
KINDERGARTEN THROUGH FIFTH GRADE AND TO
REQUIRE THIS INFORMATION BE PURGED FROM THE
STUDENT’S PERMANENT RECORD BEFORE THE STUDENT
ENTERS SIXTH GRADE; AND BY ADDING SECTION
59-10-220 SO AS TO REQUIRE EACH SCHOOL DISTRICT TO
ADOPT THE CENTERS FOR DISEASE CONTROL AND
PREVENTION RECOMMENDATIONS ON UNIVERSAL
PRECAUTIONS FOR BLOODBORNE DISEASE EXPOSURE.

Be it enacted by the General Assembly of the State of South Carolina:
Confidentiality of sexually transmitted disease records
SECTION 1. Section 44-29-135 of the 1976 Code is amended to read:

“Section 44-29-135.  All information and records held by the
Department of Health and Environmental Control and its agents
relating to a known or suspected case of a sexually transmitted disease
are strictly confidential except as provided in this section. The
information must not be released or made public, upon subpoena or
otherwise, except under the following circumstances:

(a) release is made of medical or epidemiological information for
statistical purposes in a manner that no individual person can be
identified;

(b) release is made of medical or epidemiological information with
the consent of all persons identified in the information released;

(c) release is made of medical or epidemiological information to
the extent necessary to enforce the provisions of this chapter and
related regulations concerning the control and treatment of a sexually
transmitted disease;

(d) release is made of medical or epidemiological information to
medical personnel to the extent necessary to protect the health or life of
any person;

(e) in cases involving a minor, the name of the minor and medical
information concerning the minor must be reported to appropriate
agents if a report of abuse or neglect is required by Section 63-7-310;
or

(f) if a minor has Acquired Immunodeficiency Syndrome (AIDS)
or is infected with Human Immunodeficiency Virus (HIV), the virus
that causes AIDS, and is attending a public school in kindergarten
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through fifth grade, the department shall notify the superintendent of
the school district and the nurse or other health professional assigned to
the school the minor attends. This notification and information
contained in the notification must not be recorded in the child’s
permanent record. However, if this information is in the child’s
permanent school record, the information must be purged from the
child’s record before the child enters the sixth grade.”

Universal precautions for bloodborne disease exposure

SECTION 2. Article 2, Chapter 10, Title 59 of the 1976 Code is
amended by adding:

“Section 59-10-220. By January 1, 2012, each school district
shall adopt the Centers for Disease Control and Prevention (CDC)
recommendations on universal precautions for bloodborne disease
exposure and shall communicate written notice of these procedures to
each school within the district. The notice must provide information
regarding education and training in the areas of infection control,
universal precautions, and disinfection and sterilization techniques.”

Time effective
SECTION 3. This act takes effect upon approval by the Governor.
Ratified the 1 day of June, 2011.

Approved the 7™ day of June, 2011.

No. 35
(R61, S494)

AN ACT TO AMEND THE CODE OF LAWS OF SOUTH
CAROLINA, 1976, BY ADDING SECTION 40-15-265 SO AS TO
AUTHORIZE AN INTERN OR RESIDENT IN AN ORAL
SURGERY TRAINING PROGRAM TO TREAT CONDITIONS
REQUIRED BY THE TRAINING PROGRAM UNDER THE
SUPERVISION OF A LICENSED PHYSICIAN OR DENTIST
AND TO PROVIDE THAT A PHARMACIST MAY FILL A
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PRESCRIPTION ISSUED BY AN INTERN OR RESIDENT
DURING THE COURSE OF THE TRAINING PROGRAM.

Be it enacted by the General Assembly of the State of South Carolina:

Circumstances under which an oral surgery intern or resident may
provide treatment

SECTION 1. Chapter 15, Title 40 of the 1976 Code is amended by
adding:

“Section 40-15-265. An intern or a resident enrolled in an oral
surgery training program at an accredited institution of higher
education is authorized to treat conditions required by the training
program under the supervision of a licensed physician or licensed
dentist. This treatment may include prescribing appropriate drugs or
services, as provided by law, under the supervision of a licensed
physician or licensed dentist. A pharmacist licensed in this State may
fill a prescription issued by an intern or resident during the course of a
training program provided in this section.”

Time effective
SECTION 2. This act takes effect upon approval by the Governor.
Ratified the 1* day of June, 2011.

Approved the 7™ day of June, 2011.

No. 36
(R62, $568)

AN ACT TO AMEND SECTION 16-3-740, AS AMENDED,
CODE OF LAWS OF SOUTH CAROLINA, 1976, RELATING
TO TESTING OF CERTAIN OFFENDERS FOR HEPATITIS B
AND HUMAN IMMUNODEFICIENCY VIRUS (HIV), SO AS TO
FURTHER CLARIFY OFFENDERS WHO MUST BE TESTED
AND THE TIME FRAME THAT TESTING MUST BE



122 STATUTES AT LARGE (No. 36

General and Permanent Laws--2011

CONDUCTED AND PROVIDE FOR FOLLOW-UP TESTING
FOR HIV WHEN MEDICALLY APPROPRIATE.

Be it enacted by the General Assembly of the State of South Carolina:

HIV testing of certain offenders

SECTION 1. Section 16-3-740(B) of the 1976 Code, as last amended
by Act 292 0f 2010, and (D) is further amended to read:

“(B) Upon the request of a person who is the victim of a criminal
offense which involves the sexual penetration of the victim’s body or
who has been exposed to body fluids during the commission of a
criminal offense, or upon the request of the legal guardian of a person
who is the victim of a criminal offense which involves the sexual
penetration of the victim’s body or who has been exposed to body
fluids during the commission of a criminal offense, the solicitor, after
the offender is charged, must petition the court for an order to have the
offender tested for Hepatitis B and HIV. An offender must be tested
pursuant to this section for Hepatitis B and HIV as soon as practicable
after the court order is issued but not later than forty-eight hours after
the date the person is indicted for the offense or waives indictment for
the offense. If the offender is subject to the jurisdiction of the family
court, he must be tested not later than forty-eight hours after the
petition is filed with the family court alleging he is delinquent for
committing the offense. If the offender cannot be located before the
end of the forty-eight hour period as provided in this subsection, the
forty-eight hour period is tolled until the offender is located by law
enforcement. To obtain a court order, the solicitor must demonstrate
the following, that the:

(1) wvictim or the victim’s legal guardian requested the tests;

(2) offender has been charged with, indicted for, or waived
indictment for an offense which involved the sexual penetration of the
victim’s body or that there is probable cause that during the
commission of the criminal offense there was a risk that body fluids
were transmitted from one person to another; and

(3) offender has received notice of the petition and notice of his
right to have counsel represent him at a hearing.

The results of the tests must be kept confidential but disclosed to the
solicitor who obtained the court order. As soon as practicable, the
solicitor shall notify only those persons designated in subsection (C) of
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the results of the initial Hepatitis B and HIV tests and the results of any
follow-up HIV tests.

(D) If deemed medically appropriate, the offender must undergo
follow-up testing for HIV. The follow-up testing, and any counseling
which may be ordered, shall be performed on dates that occur six
weeks, three months, and six months following the initial test. Any
follow-up testing shall be terminated if the offender obtains an acquittal
on, dismissal of, or is not adjudicated delinquent for all charges for
which testing was ordered.”

Time effective
SECTION 2. This act takes effect upon approval by the Governor.
Ratified the 1* day of June, 2011.

Approved the 7" day of June, 2011.

No. 37
(R65, S693)

AN ACT TO AMEND SECTION 23-9-70, CODE OF LAWS OF
SOUTH CAROLINA, 1976, RELATING TO ORDER AND
APPEALS FROM THE STATE FIRE MARSHAL, SO AS TO
INCREASE THE AMOUNT OF TIME THAT AN OCCUPANT
OR OWNER MAY APPEAL THE DECISION OF A DEPUTY
OR RESIDENT FIRE MARSHAL FROM TWENTY-FOUR
HOURS TO THIRTY DAYS, AND TO PROVIDE THAT THE
STATE FIRE MARSHAL’S DECISION MUST BE FILED
WITHIN TEN DAYS OF RECEIVING THE NOTICE OF
APPEAL; TO PROVIDE THAT THE APPEAL PERIOD SHALL
NOT BE ALLOWED IF THE BUILDING OR ANY OTHER
STRUCTURE IS DEEMED TO BE AN IMMINENT DANGER,
AND TO INCREASE THE AMOUNT OF TIME A PERSON
MAY APPEAL AN ORDER OF THE STATE FIRE MARSHAL
TO AN ADMINISTRATIVE LAW JUDGE FROM FIVE TO
THIRTY DAYS.
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Be it enacted by the General Assembly of the State of South Carolina:
Appeal of an order of the State Fire Marshal
SECTION 1. Section 23-9-70 of the 1976 Code is amended to read:

“Section 23-9-70. Whenever the State Fire Marshal, deputy or
resident fire marshal shall find, pursuant to examination as provided in
Section 23-9-50 of this chapter, any building or other structure which,
for any cause, is especially liable to fire and which is so situated as to
endanger lives or other property, or is deficient in fire or life protection,
an order shall be issued in writing directing the defect to be removed or
remedied, service of such order shall be made as provided in this
chapter and such occupant or owner shall forthwith comply with the
terms thereof. If such order is issued by any deputy or resident fire
marshal, such occupant or owner may, within thirty days, appeal to the
State Fire Marshal, who shall, within ten days of receiving notice of the
appeal, during which time the order appealed from shall be stayed,
review the order and file his decision. The appeal period shall not be
allowed if the building or any other structure is deemed to be an
imminent danger pursuant to Section 23-9-160. A person who feels
himself aggrieved by any order or affirmed order of the State Fire
Marshal may, within thirty days after the making or affirming of such
order, appeal to an administrative law judge, as provided under Article
5, Chapter 23, Title 1, for review of such order and it shall be heard at
the first convenient day. In the event a final order entered pursuant to
this chapter is not complied with within a period of thirty days from
date of service of such final order then the State Fire Marshal shall
cause the hazard to be remedied by repair or demolition, and all
offensive materials and dangerous conditions removed, at the joint and
several expense of the occupant or owner of such building or premises.
An itemized statement of costs and expenses shall be furnished the
occupant or owner of the premises and the statement shall be satisfied
within a period of thirty days, failing which, upon ten days further
notice the State Fire Marshal may assess such costs and expenses. Any
party aggrieved by an assessment order may appeal to an
administrative law judge, as provided under Article 5, Chapter 23, Title
1, within a period of ten days from service of such order of assessment.
Failing appeal, the order of assessment herein provided shall be filed
with the clerk of court of the county wherein such property is located
and shall be satisfied by execution and levy as a final judgment duly
entered. Provided, however, that in addition to the enforcement
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procedures authorized in this section, the State Fire Marshal may, when
a final order has been issued directing a defect to be removed or
remedied and such order is not complied with within thirty days or a
greater time if specified in such order, apply to an administrative law
judge, as provided under Article 5, Chapter 23, Title 1, for an
injunction to compel the defect to be removed or remedied and an
administrative law judge, if it shall find, that such defect constitutes a
dangerous hazard to life or property as set forth in this section, may
exercise its injunctive powers to obtain compliance with the order of
the State Fire Marshal.”

Savings Clause

SECTION 2. The repeal or amendment by this act of any law, whether
temporary or permanent or civil or criminal, does not affect pending
actions, rights, duties, or liabilities founded thereon, or alter, discharge,
release or extinguish any penalty, forfeiture, or liability incurred under
the repealed or amended law, unless the repealed or amended provision
shall so expressly provide. After the effective date of this act, all laws
repealed or amended by this act must be taken and treated as remaining
in full force and effect for the purpose of sustaining any pending or
vested right, civil action, special proceeding, criminal prosecution, or
appeal existing as of the effective date of this act, and for the
enforcement of rights, duties, penalties, forfeitures, and liabilities as
they stood under the repealed or amended laws.

Time effective
SECTION 3. This act takes effect upon approval by the Governor.
Ratified the 1% day of June, 2011.

Approved the 7" day of June, 2011.

No. 38
(R69, S823)

AN ACT TO AMEND THE CODE OF LAWS OF SOUTH
CAROLINA, 1976, BY ADDING SECTION 1-1-681 SO AS TO
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DESIGNATE COLLARD GREENS AS THE OFFICIAL STATE
VEGETABLE.

Whereas, the State of South Carolina ranks second in the nation for
collard green production; and

Whereas, Lexington County ranks first among counties in South
Carolina for collard green production; and

Whereas, collard greens are a healthy addition to any southern meal.
Now, therefore,

Be it enacted by the General Assembly of the State of South Carolina:
Collard greens designated the official state vegetable

SECTION 1. Article 9, Chapter 1, Title 1 of the 1976 Code is
amended by adding:

“Section 1-1-681. Collard greens are the official vegetable of the
State.”

Time effective
SECTION 2. This act takes effect upon approval by the Governor.
Ratified the 1% day of June, 2011.

Approved the 2™ day of June, 2011.

No. 39
(R71, S854)
AN ACT TO AMEND SECTION 16-3-600, CODE OF LAWS OF
SOUTH CAROLINA, 1976, RELATING TO ASSAULT AND
BATTERY OFFENSES, SO AS TO SUBSTITUTE THE TERM
“A PERSON” FOR THE TERM “AN ADULT”.

Be it enacted by the General Assembly of the State of South Carolina:
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First degree assault and battery, person substituted for adult in
certain elements

SECTION 1. Section 16-3-600(C) of the 1976 Code, as added by Act
273 0f 2010, is amended to read:

“(C)(1) A person commits the offense of assault and battery in the
first degree if the person unlawfully:
(a) injures another person, and the act:

(i) involves nonconsensual touching of the private parts of a
person, either under or above clothing, with lewd and lascivious intent;
or

(i1) occurred during the commission of a robbery, burglary,
kidnapping, or theft; or

(b) offers or attempts to injure another person with the present
ability to do so, and the act:

(1) is accomplished by means likely to produce death or
great bodily injury; or

(i) occurred during the commission of a robbery, burglary,
kidnapping, or theft.

(2) A person who violates this subsection is guilty of a felony,
and, upon conviction, must be imprisoned for not more than ten years.

(3) Assault and battery in the first degree is a lesser-included
offense of assault and battery of a high and aggravated nature, as
defined in subsection (B)(1), and attempted murder, as defined in
Section 16-3-29.”

Second degree assault and battery, person substituted for adult in
certain elements

SECTION 2. Section 16-3-600(D) of the 1976 Code, as added by Act
273 0f 2010, is amended to read:

“(D)(1) A person commits the offense of assault and battery in the
second degree if the person unlawfully injures another person, or offers
or attempts to injure another person with the present ability to do so,
and:

(a) moderate bodily injury to another person results or
moderate bodily injury to another person could have resulted; or

(b) the act involves the nonconsensual touching of the private
parts of a person, either under or above clothing.
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(2) A person who violates this subsection is guilty of a
misdemeanor, and, upon conviction, must be fined not more than two
thousand five hundred dollars, or imprisoned for not more than three
years, or both.

(3) Assault and battery in the second degree is a lesser-included
offense of assault and battery in the first degree, as defined in
subsection (C)(1), assault and battery of a high and aggravated nature,
as defined in subsection (B)(1), and attempted murder, as defined in
Section 16-3-29.”

Savings clause

SECTION 3. The repeal or amendment by this act of any law, whether
temporary or permanent or civil or criminal, does not affect pending
actions, rights, duties, or liabilities founded thereon, or alter, discharge,
release or extinguish any penalty, forfeiture, or liability incurred under
the repealed or amended law, unless the repealed or amended provision
shall so expressly provide. After the effective date of this act, all laws
repealed or amended by this act must be taken and treated as remaining
in full force and effect for the purpose of sustaining any pending or
vested right, civil action, special proceeding, criminal prosecution, or
appeal existing as of the effective date of this act, and for the
enforcement of rights, duties, penalties, forfeitures, and liabilities as
they stood under the repealed or amended laws.

Time effective
SECTION 4. This act takes effect upon approval of the Governor.
Ratified the 1% day of June, 2011.

Approved the 7" day of June, 2011.

No. 40
(R74,H3183)
AN ACT TO AMEND SECTION 2-17-20, CODE OF LAWS OF

SOUTH CAROLINA, 1976, RELATING TO THE
REGISTRATION AND REREGISTRATION OF LOBBYISTS,
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SO AS TO REQUIRE THE PAYMENT OF ALL
OUTSTANDING PENALTIES BEFORE A LOBBYIST MAY
RESUME LOBBYING ACTIVITIES; TO AMEND SECTION
2-17-25, RELATING TO THE REGISTRATION AND
REREGISTRATION OF LOBBYISTS’ PRINCIPALS, SO AS TO
REQUIRE THE PAYMENT OF ALL OUTSTANDING
PENALTIES BEFORE A LOBBYIST’S PRINCIPAL MAY
RESUME LOBBYING ACTIVITIES; TO AMEND SECTION
2-17-50, RELATING TO THE AUTHORITY OF THE STATE
ETHICS COMMISSION TO ENFORCE FILING
REQUIREMENTS AND ASSESS PENALTIES FOR FAILURE
TO FILE, SO AS TO CAP CERTAIN FINES AT FIVE
THOUSAND DOLLARS, AND TO PROVIDE THAT FIRST AND
SECOND OFFENSES MAY BE TRIED IN MAGISTRATES
COURT; TO AMEND SECTION 8-13-100, RELATING TO THE
DEFINITION OF “FAMILY MEMBER” FOR THE PURPOSES
OF THE ETHICS, GOVERNMENT ACCOUNTABILITY, AND
CAMPAIGN REFORM ACT OF 1991, SO AS TO INCLUDE
BROTHERS-IN-LAW AND SISTERS-IN-LAW; TO AMEND
SECTION 8-13-700, RELATING TO USE OF ONE’S OFFICIAL
POSITION FOR OFFICIAL GAIN, SO AS TO REPLACE
CERTAIN REFERENCES TO “IMMEDIATE FAMILY” WITH
THE BROADER TERM “FAMILY MEMBER”; AND TO
AMEND SECTION 8-13-1510, AS AMENDED, RELATING TO
PENALTIES FOR EITHER LATE FILING OF OR FAILURE
TO FILE A REPORT OR STATEMENT REQUIRED BY
CHAPTER 13, TITLE 8, SO AS TO CAP CERTAIN FINES AT
FIVE THOUSAND DOLLARS, AND TO PROVIDE THAT
FIRST, SECOND, AND THIRD OFFENSES MAY BE TRIED IN
MAGISTRATES COURT.

Be it enacted by the General Assembly of the State of South Carolina:
Full payment of lobbyist’s penalties required

SECTION 1. Section 2-17-20(H) of the 1976 Code is amended to
read:

“(H)The State Ethics Commission shall not allow a lobbyist to
register, reregister, or continue to be registered pursuant to this section
until the lobbyist complies with the reporting requirements pursuant to
Section 2-17-30, and pays all late filing penalties in accordance with
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Section 2-17-50 and all complaint fines in accordance with Section
8-13-320(10)(1).”

Full payment of lobbyist’s principal penalties required

SECTION 2. Section 2-17-25(H) of the 1976 Code is amended to
read:

“(H)The State Ethics Commission shall not allow a lobbyist’s
principal to register, reregister, or continue to be registered pursuant to
this section until the lobbyist’s principal complies with the reporting
requirements pursuant to Section 2-17-35, and pays all late filing
penalties in accordance with Section 2-17-50 and all complaint fines in
accordance with Section 8-13-320(10)(1).”

Criminal penalties for failure to file
SECTION 3. Section 2-17-50 of the 1976 Code is amended to read:

“Section 2-17-50. (A) The State Ethics Commission shall:

(1) require a person to submit information pursuant to the
requirements of this chapter;

(2) in addition to any other penalty in this chapter, require a
person who files a late statement or fails to file a required statement to
be assessed a civil penalty as follows:

(a) a fine of one hundred dollars if not filed within ten days
after the established deadline provided in this chapter; and

(b) after notice has been given by certified or registered mail
that a required statement has not been filed, a fine of ten dollars per
calendar day for the first ten days after notice has been given, and one
hundred dollars for each additional calendar day in which the required
statement or report is not filed, not exceeding five thousand dollars.

(B) After the maximum civil penalty has been levied and the

requirement statement or report has not been filed, the person is:

(1) for a first offense, guilty of a misdemeanor triable in
magistrates court and, upon conviction, must be fined not more than
five hundred dollars or imprisoned not more than thirty days;

(2) for a second offense, guilty of a misdemeanor triable in
magistrates court and, upon conviction, must be fined not less than two
thousand five hundred dollars nor more than five thousand dollars or
imprisoned not less than a mandatory minimum of thirty days;
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(3) for a third or subsequent offense, guilty of a misdemeanor
and must be fined not more than five thousand dollars or imprisoned
for not more than one year, or both.

(C) Filing of the required report and payment of the fine within
twenty days of notice by the State Ethics Commission that a required
statement has not been filed constitutes compliance with this chapter.

(D) Payment of the fine without filing the required report does not
in any way excuse or exempt a person required to file from the filing
requirements of this chapter.”

“Family member” defined

SECTION 4. Section 8-13-100(15) of the 1976 Code, as added by Act
248 of 1991, is amended to read:

“(15) ‘Family member’ means an individual who is:

(a) the spouse, parent, brother, sister, child, mother-in-law,
father-in-law, son-in-law, daughter-in-law, brother-in-law,
sister-in-law, grandparent, or grandchild;

(b) amember of the individual’s immediate family.”

References to “immediate family” replaced

SECTION 5. Section 8-13-700(A) and (B) of the 1976 Code, as added
by Act 248 of 1991, is amended to read:

“(A) No public official, public member, or public employee may
knowingly use his official office, membership, or employment to
obtain an economic interest for himself, a family member, an
individual with whom he is associated, or a business with which he is
associated. This prohibition does not extend to the incidental use of
public materials, personnel, or equipment, subject to or available for a
public official’s, public member’s, or public employee’s use that does
not result in additional public expense.

(B) No public official, public member, or public employee may
make, participate in making, or in any way attempt to use his office,
membership, or employment to influence a governmental decision in
which he, a family member, an individual with whom he is associated,
or a business with which he is associated has an economic interest. A
public official, public member, or public employee who, in the
discharge of his official responsibilities, is required to take an action or
make a decision which affects an economic interest of himself, a family
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member, an individual with whom he is associated, or a business with
which he is associated shall:

(1) prepare a written statement describing the matter requiring
action or decisions and the nature of his potential conflict of interest
with respect to the action or decision;

(2) if the public official is a member of the General Assembly, he
shall deliver a copy of the statement to the presiding officer of the
appropriate house. The presiding officer shall have the statement
printed in the appropriate journal and require that the member of the
General Assembly be excused from votes, deliberations, and other
action on the matter on which a potential conflict exists;

(3) if he is a public employee, he shall furnish a copy of the
statement to his superior, if any, who shall assign the matter to another
employee who does not have a potential conflict of interest. If he has
no immediate superior, he shall take the action prescribed by the State
Ethics Commission;

(4) if he is a public official, other than a member of the General
Assembly, he shall furnish a copy of the statement to the presiding
officer of the governing body of an agency, commission, board, or of a
county, municipality, or a political subdivision thereof, on which he
serves, who shall cause the statement to be printed in the minutes and
require that the member be excused from any votes, deliberations, and
other actions on the matter on which the potential conflict of interest
exists and shall cause the disqualification and the reasons for it to be
noted in the minutes;

(5) if he is a public member, he shall furnish a copy to the
presiding officer of an agency, commission, board, or of a county,
municipality, or a political subdivision thereof, on which he serves,
who shall cause the statement to be printed in the minutes and shall
require that the member be excused from any votes, deliberations, and
other actions on the matter on which the potential conflict of interest
exists and shall cause such disqualification and the reasons for it to be
noted in the minutes.”

Criminal penalties for failure to file

SECTION 6. Section 8-13-1510 of the 1976 Code, as last amended by
Act 76 0of 2003, is further amended to read:

“Section 8-13-1510. (A) Except as otherwise specifically provided
in this chapter, a person required to file a report or statement under this
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chapter who files a late statement or report or fails to file a required
statement or report must be assessed a civil penalty as follows:

(1) a fine of one hundred dollars if the statement or report is not
filed within five days after the established deadline provided by law in
this chapter; and

(2) after notice has been given by certified or registered mail that
a required statement or report has not been filed, a fine of ten dollars
per calendar day for the first ten days after notice has been given, and
one hundred dollars for each additional calendar day in which the
required statement or report is not filed, not exceeding five thousand
dollars.

(B) After the maximum civil penalty has been levied and the
required statement or report has not been filed, the person is:

(1) for a first offense, guilty of a misdemeanor triable in
magistrates court and, upon conviction, must be fined not more than
five hundred dollars or imprisoned not more than thirty days;

(2) for a second offense, guilty of a misdemeanor triable in
magistrates court and, upon conviction, must be fined not less than two
thousand five hundred dollars nor more than five thousand dollars or
imprisoned not less than a mandatory minimum of thirty days;

(3) for a third or subsequent offense, guilty of a misdemeanor
triable in magistrates court and, upon conviction, must be fined not
more than five thousand dollars or imprisoned for not more than one
year, or both.”

Time effective
SECTION 7. This act takes effect upon approval by the Governor.
Ratified the 1% day of June, 2011.

Approved the 7" day of June, 2011.

No. 41
(R75, H3587)
AN ACT TO AMEND SECTION 48-39-10, CODE OF LAWS OF

SOUTH CAROLINA, 1976, RELATING TO THE DEFINITION
OF TERMS USED IN THE REGULATION OF COASTAL
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TIDELANDS AND WETLANDS BY THE DEPARTMENT OF
HEALTH AND ENVIRONMENTAL CONTROL, SO AS TO
DEFINE “MAINTENANCE DREDGING”; TO AMEND
SECTION 48-39-130, RELATING TO PERMITS REQUIRED TO
UTILIZE CRITICAL AREAS AND EXEMPTIONS FROM
SUCH PERMITS, SO AS TO EXEMPT DREDGING BY
MUNICIPALITIES AND COUNTIES IN CERTAIN EXISTING
RECREATIONAL USE CANALS AND ESSENTIAL ACCESS
CANALS CONVEYED TO THE STATE OR DEDICATED TO
THE PUBLIC SINCE 1965 IF THE DREDGING IS
AUTHORIZED BY A PERMIT FROM THE UNITED STATES
ARMY CORPS OF ENGINEERS AND TO PROVIDE THAT
DEPARTMENT ADMINISTERED CERTIFICATIONS FOR
SUCH DREDGING ARE WAIVED; AND TO AMEND SECTION
48-39-150, RELATING TO THE PROCEDURES AND
REQUIREMENTS FOR THE APPROVAL OR DENIAL OF
CRITICAL AREA USE PERMITS, INCLUDING THE TIME
WITHIN WHICH WORK MUST BE COMPLETED UNDER
SUCH PERMITS, SO AS TO PROVIDE THAT WORK
AUTHORIZED UNDER A MAINTENANCE DREDGING
PERMIT MUST BE COMPLETED IN TEN YEARS, RATHER
THAN FIVE YEARS; TO REQUIRE THE DEPARTMENT TO
PROMULGATE REGULATIONS FOR MAINTENANCE
DREDGING; AND TO PROVIDE THAT THE PROVISION
AUTHORIZING DREDGING PURSUANT TO THIS ACT IS
REPEALED JULY 1, 2026.

Be it enacted by the General Assembly of the State of South Carolina:
Definition of term

SECTION 1. Section 48-39-10 of the 1976 Code is amended by
adding:

“( ) ‘Maintenance dredging’ means excavation to restore the depth
of underwater lands or restore channels, basins, canals, or similar
waterway accesses to depths and dimensions that support and maintain
prior or existing levels of use that previously have been dredged
pursuant to a license issued by the department or an exemption as
provided in Section 48-39-130(D)(10) as added by Act 41 of 2011.”



No. 41) OF SOUTH CAROLINA 135

General and Permanent Laws--2011
Exemption from permit

SECTION 2. Section 48-39-130(D) of the 1976 Code is amended by
adding:

“(10) Dredging in existing navigational canal community
developments by counties or municipalities of manmade,
predominately armored, recreational use canals and essential access
canals conveyed to the State or dedicated to the public for that purpose
between 1965 and the effective date of this act if the maintenance
dredging is authorized by a permit from the United States Army Corps
of Engineers pursuant to the Federal Clean Water Act, as amended, or
the Rivers and Harbors Act of 1899. All other department
administered certifications for such dredging are deemed waived.”

Completion of work required

SECTION 3. Section 48-39-150(F) of the 1976 Code is amended to
read:

“(F) Except for maintenance dredging permits, work authorized by
permits issued under this chapter must be completed within five years
after the date of issuance. Maintenance dredging permitted under this
chapter must be completed within ten years after the date of issuance.
The time limit may be extended for good cause showing that due
diligence toward completion of the work has been made as evidenced
by significant work progress. An extension only may be granted if the
permitted project meets the policies and regulations in force when the
extension is requested or the permittee agrees to accept additional
conditions which would bring the project into compliance. The time
periods required by this subsection must be tolled during the pendency
of an administrative or a judicial appeal of the permit issuance.”

Regulations to be promulgated

SECTION 4. The Department of Health and Environmental Control
shall promulgate regulations, pursuant to Chapter 23, Title 1, to
provide for maintenance dredging as defined in Section 48-39-10. The
maintenance dredging regulations must:

(1) take into account the fact that areas subject to maintenance
dredging have previously been impacted and should be evaluated on
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the incremental impact of the maintenance dredging on existing
conditions;

(2) require the submission of a dredging program document
depicting the estimated dimensions, including the existing and
proposed depths and location of the general areas proposed to be
dredged; the estimated quantity of material to be dredged; the proposed
methods and techniques to accomplish the dredging; and the
anticipated dredge material placement information at approved dredge
disposal locations;

(3) require that, to the extent practicable and reasonable, such
maintenance dredging should be timed to minimize interference with
and impacts to aquatic life designated as a threatened or endangered
species;

(4) require that such maintenance dredging should not cause
significant erosion above the ordinary high water mark;

(5) provide that the department must send notice of the
expiration of any maintenance dredging permit to the permittee no later
than thirty days prior to such permit’s expiration;

(6) provide that the department may issue a five-year extension
for any department permit for maintenance dredging as defined in
Section 48-39-10 existing as of the effective date of the regulation.

The regulations should not exceed the scope or stringency of any
applicable federal regulations to maintenance dredging and should, to
the maximum extent possible, avoid duplication of analysis or
evaluation of considerations subject to review by the United States
Army Corps of Engineers pursuant to a Clean Water Act Section 404
permit for the same maintenance dredging project.

Prospective repeal

SECTION 5. Section 48-39-130(D)(10) of the 1976 Code is repealed
on July 1, 2026. Any maintenance dredging occurring after July 1,
2026, in areas that were dredged pursuant to Section 48-39-130(D)
must be performed pursuant to the provisions contained in Chapter 39,
Title 48 and the maintenance dredging regulations promulgated
pursuant to this act.

Effect of act on department’s authority and on pending
applications

SECTION 6. Nothing in this act shall be construed to expand or
increase the department’s jurisdiction or to require permits for
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activities or projects that are not currently subject to regulation by the
department. Except for the extension of the permit duration for
maintenance dredging permits to ten years, nothing in this act shall be
construed to impact any pending request or application for any license
or approval from the department.

Severability clause

SECTION 7.If any section, subsection, paragraph, subparagraph,
sentence, clause, phrase, or word of this act is for any reason held to be
unconstitutional or invalid, such holding shall not affect the
constitutionality or validity of the remaining portions of this act, the
General Assembly hereby declaring that it would have passed this, and
each and every section, subsection, paragraph, subparagraph, sentence,
clause, phrase, and word thereof, irrespective of the fact that any one or
more other sections, subsections, paragraphs, subparagraphs, sentences,
clauses, phrases, or words hereof may be declared to be
unconstitutional, invalid, or otherwise ineffective.

Time effective
SECTION 8. This act takes effect upon approval of the Governor.
Ratified the 1% day of June, 2011.

Approved the 7" day of June, 2011.

No. 42
(R77, H3957)

AN ACT TO DESIGNATE SECTION 3 OF ACT 292 OF 1985, AS
AMENDED, RELATING TO THE RICHLAND-LEXINGTON
COUNTY AIRPORT COMMISSION’S AUTHORITY TO MAKE
APPLICATION TO THE FOREIGN-TRADE ZONES BOARD
FOR THE PURPOSE OF ESTABLISHING, OPERATING, AND
MAINTAINING FOREIGN-TRADE ZONES AS SECTION
55-11-430 OF THE 1976 CODE; AND TO AMEND SECTION
55-11-430, RELATING TO THE RICHLAND-LEXINGTON
COUNTY AIRPORT COMMISSION’S AUTHORITY TO MAKE
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APPLICATION TO THE FOREIGN-TRADE ZONES BOARD
FOR THE PURPOSE OF ESTABLISHING, OPERATING, AND
MAINTAINING FOREIGN-TRADE ZONES, SO AS TO
EXPAND THE AREA WITHIN THE STATE IN WHICH THE
COMMISSION MAY ESTABLISH FOREIGN-TRADE ZONES.

Be it enacted by the General Assembly of the State of South Carolina:
Richland-Lexington Airport Commission foreign-trade zones

SECTION 1. Section 3 of Act 292 of 1985, as last amended by Act 16
of 1989, is hereby designated as Section 55-11-430 of the 1976 Code to
be contained in Article 5, Chapter 11, Title 55, as so designated is
amended to read:

“Section 55-11-430. The Richland-Lexington Airport Commission
may make application to the Foreign-Trade Zones Board for the
purpose of establishing, operating, and maintaining foreign-trade zones
in Aiken, Allendale, Bamberg, Barnwell, Calhoun, Clarendon,
Edgefield, Fairfield, Kershaw, Lee, Lexington, McCormick, Newberry,
Richland, Saluda, and Sumter Counties, under the act of Congress
known as the Foreign-Trade Zones Act which provides for the
establishment, operation, and maintenance of foreign-trade zones in the
United States.

The commission shall select and describe the location of the zones
for which application may be made and shall make such regulations
concerning the operation, maintenance, and policing of them as may be
necessary to insure compliance with the Foreign-Trade Zones Act and
for other appropriate purposes.

The commission has the authority to own, erect, maintain, and
operate or lease any structures or buildings or enclosures as may be
necessary or proper for establishing, operating, and maintaining such
foreign-trade zones within Aiken, Allendale, Bamberg, Barnwell,
Calhoun, Clarendon, Edgefield, Fairfield, Kershaw, Lee, Lexington,
McCormick, Newberry, Richland, Saluda, and Sumter Counties.

The authority granted to the commission confers the right and duty
and power to do all things necessary and proper to achieve compliance
with the Foreign-Trade Zones Act and to carry into effect the
establishing, operating, and maintaining of foreign-trade zones within
Aiken, Allendale, Bamberg, Barnwell, Calhoun, Clarendon, Edgefield,
Fairfield, Kershaw, Lee, Lexington, McCormick, Newberry, Richland,
Saluda, and Sumter Counties.”
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Time effective
SECTION 2. This act takes effect upon approval by the Governor.
Ratified the 1* day of June, 2011.

Approved the 7" day of June, 2011.

No. 43
(R58, S404)

AN ACT TO ENACT THE “SOUTH CAROLINA UNIFORMED
AND OVERSEAS CITIZENS ABSENTEE VOTERS ACT”
AMENDING SECTION 7-15-400, CODE OF LAWS OF SOUTH
CAROLINA, 1976, RELATING TO APPLICATIONS AND
ISSUANCE OF WRITE-IN ABSENTEE BALLOTS, SO AS TO
LIMIT APPLICABILITY OF THE SECTION TO A QUALIFIED
CITIZEN OF SOUTH CAROLINA WHO IS ELIGIBLE TO
VOTE UNDER THE UNIFORMED AND OVERSEAS CITIZENS
ABSENTEE VOTING ACT AND TO ADD THAT A QUALIFIED
ABSENTEE ELECTOR MAY ALTERNATIVELY SUBMIT A
FEDERAL WRITE-IN ABSENTEE BALLOT FOR ANY
FEDERAL, STATE, OR LOCAL OFFICE OR BALLOT
INITIATIVE; TO AMEND SECTION 7-15-405, RELATING TO
ELIGIBLITY TO VOTE UNDER UNIFORMED AND
OVERSEAS CITIZENS ABSENTEE VOTING ACT, SO AS TO
PROVIDE A BALLOT MAY BE SENT INSTEAD OF MAILED:;
BY ADDING SECTION 7-15-406 SO AS TO REQUIRE AN
ABSENTEE BALLOT SENT PURSUANT TO THE
UNIFORMED AND OVERSEAS CITIZENS ABSENTEE
VOTING ACT MUST BE MAILED TO THE ELECTOR AT
LEAST FORTY-FIVE DAYS PRIOR TO AN ELECTION; TO
AMEND SECTION 7-15-460, AS AMENDED, RELATING TO
ABSENTEE BALLOTS AS PROVIDED BY THE UNIFORMED
AND OVERSEAS CITIZENS ABSENTEE VOTING ACT, SO AS
TO MAKE THE PROVISIONS APPLICABLE TO FEDERAL,
STATE, AND LOCAL OFFICES, AND TO REQUIRE THAT AN
ELECTRONIC FREE ACCESS BALLOT TRACKING SYSTEM
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IS AVAILABLE TO ELECTORS; TO AMEND SECTION
7-15-220, RELATING TO THE SIGNING AND WITNESSING
OF THE OATH BY THE ABSENTEE BALLOT APPLICANT,
SO AS TO CORRECT ARCHANE LANGUAGE AND PROVIDE
AN EXCEPTION FOR WITNESS REQUIREMENTS FOR
VOTERS QUALIFIED UNDER THE UNIFORMED AND
OVERSEAS CITIZENS ABSENTEE VOTERS ACT; TO
AMEND SECTION 7-15-320, AS AMENDED, RELATING TO
PERSONS QUALIFIED TO VOTE BY ABSENTEE BALLOT,
SO AS TO FURTHER SPECIFY PERSONS WHO MAY VOTE
BY ABSENTEE BALLOT WHETHER OR NOT THEY ARE
ABSENT FROM THEIR COUNTY OF RESIDENCE ON
ELECTION DAYS; AND TO AMEND SECTION 7-15-380, AS
AMENDED, RELATING TO THE OATH OF AN ABSENTEE
BALLOT APPLICANT, SO AS TO CLARIFY EXISTING
LANGUAGE.

Be it enacted by the General Assembly of the State of South Carolina:
Title

SECTION 1. This act may be cited as the “South Carolina Uniformed
and Overseas Citizens Absentee Voters Act”.

Special write-in or alternate ballots
SECTION 2. Section 7-15-400 of the 1976 Code is amended to read:

“Section 7-15-400. (A) A qualified elector of this State who is
eligible to vote as provided by the Uniformed and Overseas Citizens
Absentee Voting Act, set forth in the United States Code, Title 42,
Section 1973ff, et seq., may apply not earlier than ninety days before
an election for a special write-in absentee ballot. This ballot must be
used for each general and special election and primaries for federal
offices, statewide offices, and members of the General Assembly.

(B) The application for a special write-in absentee ballot may be
made on the federal postcard application form, or its electronic
equivalent or on a form prescribed by the State Election Commission.

(C) In order to qualify for a special write-in absentee ballot, the
voter must state that he is unable to vote by regular absentee ballot or
in person due to requirements of military service or due to living in
isolated areas or extremely remote areas of the world. This statement
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may be made on the federal postcard application or on a form prepared
by the State Election Commission and supplied and returned with the
special write-in absentee ballot.

(D) Upon receipt of this application, the County Board of
Registration shall issue the special write-in absentee ballot which must
be prescribed and provided by the State Election Commission. The
ballot shall list the offices for election in the general election. It may
list the candidates for office if known at the time of election. This
ballot shall permit the elector to vote by writing in a party preference
for each federal, state, and local office, the names of specific
candidates for each federal, state, and local office, or the name of the
person whom the voter prefers for each office.

(E) A qualified elector may alternatively submit a federal write-in
absentee ballot for any federal, state, or local office or state or local
ballot measure.”

Specific absentee ballots may be sent rather than mailed

SECTION 3. Section 7-15-405(A) of the 1976 Code, as added by Act
253 0f 2006, is amended to read:

“(A) For the qualified electors of this State who are eligible to vote
as provided by the Uniformed and Overseas Citizens Absentee Voting
Act, set forth in the United States Code, Title 42, Section 1973ff, et
seq., an absentee ballot with an absentee instant runoff ballot for each
potential second primary must be sent to the elector at least forty-five
days prior to the primary election.”

Specific absentee ballots must be sent by close of next business day
after request received

SECTION 4. Article 5, Chapter 15, Title 7 of the 1976 Code is
amended by adding:

“Section 7-15-406. For the qualified electors of this State who are
eligible to vote as provided by the Uniformed and Overseas Citizens
Absentee Voting Act, set forth in the United States Code, Title 42,
Section 1973ff, et seq., an absentee ballot must be sent to the elector at
least forty-five days prior to any election. If a qualified elector
requests a ballot within the forty-five day period before an election, an
absentee ballot must be sent to the elector no later than the close of the
next business day following receipt of the request.”
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Transmission of application for specific absentee ballots,
availability for certain elections

SECTION 5. Section 7-15-460(A) of the 1976 Code, as last amended
by Act 253 of 2006, is further amended to read:

“(A)To ensure that all South Carolina residents eligible to vote as
provided by the Uniformed and Overseas Citizens Absentee Voting
Act, set forth in the United States Code, Title 42, Section 1973ff, et
seq., have the opportunity to receive and cast any ballot they would
have been eligible to cast if they resided in and had remained in South
Carolina, the State Election Commission must, in cooperation with
United States government agencies, take all steps and action as may be
necessary including, but not limited to, electronic transmissions of
Standard Form 76A, or its successor form, issued by the federal
government as an application for voter registration and an application
for absentee ballots and electronic transmissions of absentee ballots for
all elections for federal, state, and local offices to voters in accordance
with his preferred method of transmission.”

Oath not required for applicants seeking specific absentee ballots
SECTION 6. Section 7-15-220 of the 1976 Code is amended to read:

“Section 7-15-220. (A) The oath, a copy of which is required by
Section 7-15-200(2) to be sent each absentee ballot applicant and
which is required by Section 7-15-230 to be returned with the absentee
ballot applicant’s ballot, shall be signed by the absentee ballot
applicant and witnessed. The oath shall be in the following form:

‘I hereby swear (or affirm) that I am duly qualified to vote at this
election according to the Constitution of the State of South Carolina,
that I have not voted during this election, that the ballot or ballots with
which this oath is enclosed is my ballot and that I have received no
assistance in voting my ballot that I would not have been entitled to
receive had I voted in person at my voting precinct.’

Signature of Voter

Dated on this day of 20
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Signature of Witness

Address of Witness

(B) Qualified voters under the Uniformed and Overseas Citizens
Absentee Voters Act are exempt from witness requirements in
subsection (A).”

Oath of absentee ballot applicants, exemptions from witness
requirements

SECTION 7. Section 7-15-380 of the 1976 Code, as last amended by
Act 416 of 1996, is further amended to read:

“Section 7-15-380. (A) The oath, which is required by Section

7-15-370 to be imprinted on the return-addressed envelope, furnished
each absentee ballot applicant, must be signed by the absentee ballot
applicant and witnessed. The address of the witness shall appear on the
oath. In the event the voter cannot write because of a physical handicap
or illiteracy, the voter must make his mark and have the mark
witnessed by someone designated by the voter. The oath must be in the
following form:
‘I hereby swear (or affirm) that I am duly qualified to vote at this
election according to the Constitution of the State of South Carolina,
that I have not voted during this election, that the ballot or ballots
contained in this envelope is my ballot and that I have received no
assistance in voting my ballot that I would not have been entitled to
receive had [ voted in person at my voting precinct.’

Signature of Voter

Dated on this day of 20

Signature of Witness

Address of Witness

(B) Qualified voters under the Uniformed and Overseas Citizens
Absentee Voters Act are exempt from witness requirements in
subsection (A).”
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People qualified to vote by absentee ballot, exceptions

SECTION 8. Section 7-15-320 of the 1976 Code, as last amended by
Act 25 0f 1997, is further amended to read:

“Section 7-15-320. (A) A qualified elector in any of the following
categories must be permitted to vote by absentee ballot in all elections
when he is absent from his county of residence on election day during
the hours the polls are open, to an extent that it prevents him from
voting in person:

(1) students, their spouses, and dependents residing with them;

(2) members of the Armed Forces and Merchant Marines of the
United States, their spouses, and dependents residing with them;

(3) persons serving with the American Red Cross or with the
United Service Organizations (USO) who are attached to and serving
with the Armed Forces of the United States, their spouses, and
dependents residing with them;

(4) governmental employees, their spouses, and dependents
residing with them;

(5) persons on vacation (who by virtue of vacation plans will be
absent from their county of residence on election day); or

(6) overseas citizens.

(B) A qualified elector in any of the following categories must be
permitted to vote by absentee ballot in all elections, whether or not he
is absent from his county of residence on election day:

(1) physically disabled persons;

(2) persons whose employment obligations require that they be at
their place of employment during the hours that the polls are open and
present written certification of that obligation to the county registration
board;

(3) certified poll watchers, poll managers, county voter
registration board members and staff, county and state election
commission members and staff working on election day;

(4) persons attending sick or physically disabled persons;

(5) persons admitted to hospitals as emergency patients on the
day of an election or within a four-day period before the election;

(6) persons with a death or funeral in the family within a
three-day period before the election;

(7) persons who will be serving as jurors in a state or federal
court on election day;

(8) persons sixty-five years of age or older; or
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(9) persons confined to a jail or pretrial facility pending
disposition of arrest or trial.”

Severability clause

SECTION 9. If any section, subsection paragraph, subparagraph, item,
subitem, sentence, clause, phrase, or word of this act is for any reason
held to be unconstitutional or invalid, such holding shall not affect the
constitutionality or validity of the remaining portions of this act, the
General Assembly hereby declaring that it would have passed this
chapter and each and every section, subsection, paragraph,
subparagraph, item, subitem, sentence, clause, phrase, and word
thereof, irrespective of the fact that any one or more other sections,
subsections, paragraphs, subparagraphs, sentences, clauses, phrases, or
words hercof may be declared to be unconstitutional, invalid, or
otherwise ineffective.

Time effective

SECTION 10. This act takes effect upon preclearance approval by
the United States Department of Justice or approval by a declaratory
judgment issued by the United States District Court for the District of
Columbia, whichever occurs first.

Ratified the 1 day of June, 2011.

Approved the 7" day of June, 2011.

No. 44
(R67, S766)

AN ACT TO AMEND SECTION 33-49-460, CODE OF LAWS OF
SOUTH CAROLINA, 1976, RELATING TO DISTRIBUTION OF
EXCESS REVENUE TO SOUTH CAROLINA’S ELECTRIC
COOPERATIVES’ MEMBERS, SO AS TO ALLOW SOUTH
CAROLINA ELECTRIC COOPERATIVES TO ADVOCATE
ENERGY EFFICIENCY AND RENEWABLE ENERGY
INITIATIVES IN THIS STATE AND TO PROVIDE CLARITY
TO PATRONAGE CAPITAL PROCEDURES; TO AMEND
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SECTION 27-18-20, RELATING TO DEFINITIONS OF TERMS
USED IN THE UNIFORM UNCLAIMED PROPERTY ACT, SO
AS TO DELETE ELECTRIC COOPERATIVE PATRONAGE
ALLOCATIONS FROM THE UNIFORM UNCLAIMED
PROPERTY ACT; TO AMEND SECTION 33-46-460,
RELATING TO THE DISTRIBUTION OF EXCESS REVENUE
BY TELEPHONE COOPERATIVES AND WHAT
CONSTITUTES EXCESS REVENUE, SO AS TO PROVIDE
PROCEDURES FOR THE ALLOCATION OF PATRONAGE
CAPITAL AND POLICIES AND PROCEDURES REGARDING
ABANDONED PATRONAGE CAPITAL; AND TO AMEND
SECTION 27-18-30, RELATING TO PROPERTY THAT IS
PRESUMED ABANDONED PURSUANT TO THE UNIFORM
UNCLAIMED PROPERTY ACT, SO AS TO DELETE
ELECTRIC COOPERATIVE PATRONAGE CAPITAL FROM
THE PURVIEW OF THE STATUTE.

Be it enacted by the General Assembly of the State of South Carolina:
General Assembly’s intent, electric cooperatives, patronage capital

SECTION 1.The General Assembly determines it is in the best
interest of South Carolina, the electric cooperatives, and their members
to advocate energy efficiency and renewable energy initiatives in South
Carolina.

The General Assembly determines it is prudent to update and clarify
procedures for South Carolina’s electric cooperatives to contribute,
allocate, and retire patronage capital.

The General Assembly determines it is prudent to clarify that South
Carolina’s electric cooperatives may utilize the defense known as the
“business judgment rule”.

The General Assembly determines it is in the best interest of South
Carolina’s electric cooperatives and their members that unclaimed
patronage credits are hereafter exempt from the Uniform Unclaimed
Property Act.

Electric cooperatives, patronage capital procedures

SECTION 2. Section 33-49-460 of the 1976 Code is amended to read:
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“Section 33-49-460. (A) Each cooperative’s bylaws  shall
provide for patronage capital contributions, allocations, and retirements
in the manner provided by this section.

(B) Patronage capital shall be determined by a cooperative on an
annual basis and shall be the amount by which the cooperative’s
electric revenues exceed its costs of doing business.

(C) On an annual basis, patronage capital shall be allocated on the
books of the cooperative to each member based upon and in proportion
to:

(1) the revenue from each member or group of similar members;

(2) the contribution of each member or group of similar members
to the cooperative’s overall patronage capital; or

(3) any combination of items (1) and (2) as determined by the
board of trustees.

The allocation of patronage capital to a member’s account does not
vest until such time that the board determines that retirement is proper
pursuant to subsection (D).

(D) Retirement of patronage capital is the actual payment, as
provided by subsection (E), of patronage capital to the cooperative
members to whom it has previously been allocated. The board of
trustees of a cooperative may, in its discretion, utilize its business
judgment to retire patronage capital as allocated on the books of the
cooperative when the retirement is consistent with sound business and
management practices and the long-term financial stability of the
cooperative. If the board of trustees, in its discretion, utilizes its
business judgment to retire patronage capital to members either upon
their death, termination of electric service, or bankruptcy, then the
retirement may be discounted from the board’s approved retirement
cycle to present-day value when deemed appropriate by the board of
trustees in the exercise of its business judgment.

(E) When the board of trustees of the cooperative has determined,
pursuant to subsection (D), that patronage capital shall be retired, the
retirement may be accomplished by a bill credit or by the mailing of
payment or notice of payment to the person’s last known address of
record on file with the cooperative. No interest shall be paid or payable
by the cooperative on any patronage capital furnished by its members.

(F) Notwithstanding the provisions of the Uniform Unclaimed
Property Act, S.C. Code of Laws Section 27-18-10, et seq., patronage
capital that has been retired by a cooperative but remains unclaimed for
a period of seven years shall become abandoned patronage capital. The
cooperative shall, nonetheless, pay any validated claims by members or
former members for unclaimed or abandoned patronage capital. With
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respect to abandoned patronage capital, the cooperative must follow the
procedures set forth in subsection (G). Each year, the cooperative may
impose a reasonable administrative fee for abandoned or unclaimed
patronage capital and may offset the fee against such abandoned or
unclaimed patronage capital. Abandoned patronage capital shall be
designated as equity and, at the board’s direction, can be used only by
the cooperative for:

(1) energy efficiency programs and education;

(2) renewable energy initiatives; or

(3) educational or charitable purposes.

(G) Notwithstanding the provisions of the Uniform Unclaimed
Property Act, S.C. Code of Laws Section 27-18-10, et seq., electric
cooperatives must pay any validated claims from members or former
members for abandoned patronage capital in accordance with the
provisions of this subsection.

(1) Patronage capital, presumed abandoned, which is due to
members or former members of electric cooperatives organized
pursuant to Section 33-49-10 and whose last known address is in South
Carolina, may be retained by the electric cooperative provided that the
electric cooperative performs the following due diligence duties to
locate the rightful owners:

(a) the cooperative shall publish, for two consecutive years, in
a newspaper of general circulation in the county of the cooperative’s
principal place of business, the names and addresses of each person
appearing from the cooperative’s records to be the owner of the
unclaimed patronage capital of fifty dollars or more, together with
instructions on how to claim such property. Such publication will
commence within one year after the check representing patronage
capital was returned to the cooperative as undeliverable or has gone
uncashed;

(b) the cooperative shall publish, no less than annually, in its
official publication, either in print or electronically, the names and
addresses of each person appearing from the cooperative’s records to
be the owner of unclaimed patronage capital of fifty dollars or more,
together with instructions on how to claim such property. Such
publication will commence within one year after the check representing
patronage capital was returned to the cooperative as undeliverable or
has gone uncashed and will continue for the earlier of two consecutive
years or until the patronage capital has been paid to the rightful owner;
and

(c) the cooperative shall maintain a searchable website on
which will be listed the names and addresses of each person appearing
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from the cooperative’s records to be the owner of unclaimed and
abandoned patronage capital of fifty dollars or more, together with
instructions on how to claim the property. The listings will commence
within one year after the check representing patronage capital was
returned to the cooperative as undeliverable or has gone uncashed and
will continue until the patronage capital has been paid to the rightful
owner. The Office of State Treasurer shall maintain a link on the
state’s Unclaimed Property Website to the cooperative’s searchable
website to increase public awareness and access.

(2) A person aggrieved by a decision of the cooperative or whose
claim has not been acted upon within ninety days after its filing may
bring an action to establish the claim in the court of common pleas of
the county of the cooperative’s principal place of business. The action
must be brought within ninety days after the decision of the
cooperative or within one hundred eighty days after the filing of the
claim if the cooperative has failed to act on it.

(3) The patronage capital accounts still unpaid that were included
on previously filed annual unclaimed property reports for which no
property was delivered will be returned to the respective cooperatives
and will be treated in the same manner as provided by this section for
patronage capital.

(4) The administrator, as defined in Section 27-18-20(1), shall
not be responsible or held liable for any unclaimed patronage capital
accounts retained by a cooperative pursuant to this section.

(5) The cooperative shall consider each claim filed by a person
claiming an interest in patronage capital within ninety days after it is
filed and give written notice to the claimant if the claim is denied in
whole or in part. If a claim is allowed, the cooperative shall pay over
or deliver to the claimant the patronage capital owed to the claimant at
the time the patronage capital became abandoned.”

Uniform Unclaimed Property Act, patronage capital
SECTION 3. Section 27-18-20 of the 1976 Code is amended to read:

“Section 27-18-20. As used in this chapter, unless the context
otherwise requires:

(1) ‘Administrator’ means the State Treasurer, his agents, or
representatives.

(2) ‘Apparent owner’ means the person whose name appears on the
records of the holder as the person entitled to property held, issued, or
owing by the holder.
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(3) ‘Attorney General’ means the chief legal officer of this State.

(4) ‘Banking organization’ means a bank, trust company, savings
bank, industrial bank, land bank, safe deposit company, private banker,
or any organization defined by other law as a bank or banking
organization.

(5) ‘Business association’ means a nonpublic corporation, joint
stock company, investment company, business trust, partnership, or
association for business purposes of two or more individuals, whether
or not for profit, including a banking organization, financial
organization, insurance company, or utility.

(6) ‘Domicile’ means the state of incorporation of a corporation
and the state of the principal place of business of an unincorporated
person.

(7) ‘Financial organization’ means a savings and loan association,
cooperative bank, building and loan association, or credit union.

(8) ‘Holder’ means a person, wherever organized or domiciled,
who is:

(a) 1in possession of property belonging to another;

(b) a trustee; or

(c) indebted to another on an obligation.

(9) ‘Insurance company’ means an association, corporation,
fraternal or mutual benefit organization, whether or not for profit,
which is engaged in providing insurance coverage, including accident,
burial, casualty, credit life, contract performance, dental, fidelity, fire,
health, hospitalization, illness, life (including endowments and
annuities), malpractice, marine, mortgage, surety, and wage protection
insurance.

(10) ‘Intangible property’ includes:

(a) monies, checks, drafts, deposits, interest, dividends, and
income;

(b) credit balances, customer overpayments, security deposits,
refunds, credit memos, unpaid wages, unused airline tickets, and
unidentified remittances except that intangible property does not
include trading stamps and electronic entries representing trading
stamps that are awarded to retail customers incident to the purchase of
goods;

(c) stocks and other intangible ownership interests in business
associations;

(d) monies deposited to redeem stocks, bonds, coupons, and
other securities, or to make distributions;

(¢) amounts due and payable under the terms of insurance
policies;
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(f) amounts distributable from a trust or custodial fund
established under a plan to provide health, welfare, pension, vacation,
severance, retirement, death, stock purchase, profit sharing, employee
savings, supplemental unemployment insurance, or similar benefits;
and

(g) tax refund checks issued by this State and returned to the
Department of Revenue by the post office for an unknown,
undeliverable, or insufficient address.

(11) ‘Last known address’ means a description of the location of the
apparent owner sufficient for the purpose of the delivery of mail.

(12) ‘Lawful charge’ means a charge for which there is a valid and
enforceable written contract between the issuer and the owner of the
instrument pursuant to which the issuer may impose the charge and the
issuer regularly imposes the charge and does not regularly reverse or
otherwise cancel the charge.

(13) ‘Owner’ means a depositor in the case of a deposit, a
beneficiary in case of a trust other than a deposit in trust, a creditor,
claimant, or payee in the case of other intangible property, or a person
having a legal or equitable interest in property subject to this chapter or
his legal representative.

(14) ‘Person’ means an individual, business association, state or
other government, governmental subdivision or agency, public
corporation, public authority, estate, trust, two or more persons having
a joint or common interest, or any other legal or commercial entity.

(15) ‘State’ means any state, district, commonwealth, territory,
insular possession, or any other area subject to the legislative authority
of the United States.

(16) “Utility’ means a person who owns or operates for public use
any plant, equipment, property, franchise, or license for the
transmission of communications or the production, storage,
transmission, sale, delivery, or furnishing of electricity, water, steam,
or gas.

(17) ‘Unclaimed’ property includes:

(a) checks or drafts mailed to an owner and returned as
undeliverable; or

(b) checks or drafts mailed to an owner and not presented for
payment.”
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General Assembly’s intent, telephone cooperatives, patronage
capital

SECTION 4. The General Assembly determines it is in the best
interests of South Carolina, the telephone cooperatives, and their
members to assist with educational, charitable, and economic
development efforts in the rural areas of South Carolina.

The General Assembly determines it is prudent to update and clarify
the procedures for South Carolina’s telephone cooperatives to
contribute, allocate, and retire patronage capital.

The General Assembly determines it is prudent to clarify that the
“business judgment rule” applies to South Carolina’s telephone
cooperatives.

The General Assembly determines it is in the best interest of South
Carolina’s telephone cooperatives and their members that unclaimed
patronage credits are hereafter exempt from the Uniform Unclaimed
Property Act.

Telephone cooperatives, patronage capital procedures

SECTION 5. Section 33-46-460 of the 1976 Code is amended to
read:

“Section 33-46-460. (A) The bylaws of a telephone cooperative
shall provide for the distribution of excess revenue to its members.
Excess revenues do not include amounts:

(1) necessary to defray expenses of the telephone cooperative
and for the operation and maintenance of its facilities during such fiscal
year;

(2) to pay interest and principal obligations of the telephone
cooperative coming due in such fiscal year;

(3) to finance or to provide a reserve for the financing of the
construction or acquisition by the telephone cooperative of additional
facilities to the extent determined by the board of directors;

(4) to provide a reasonable reserve for working capital; and

(5) to retire shares of the telephone cooperative to the extent
determined by the board of directors.

Sums in excess of those specified above must, unless otherwise
determined by a vote of the membership, be assigned by the telephone
cooperative to its members as patronage capital. Nothing herein shall
be construed so as to designate the method, manner, and time of
distribution of excess revenue to the members, which must be governed
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by the cooperative bylaws, so long as the cooperative’s distribution
policies and procedures comply with acceptable practices under the
procedures for corporations exempt from income tax pursuant to Title
26, Section 501(c)(12) of the United States Code or Subchapter T of
the United States Internal Revenue Code.

(B) On an annual basis, patronage capital shall be allocated on the
books of the cooperative to each member based upon and in proportion
to:

(1) the revenue from each member or group of similar members;

(2) the contribution of each member or group of similar members
to the cooperative’s overall patronage capital; or

(3) any combination of items (1) and (2) as determined by the
board of directors.

The allocation of patronage capital to a member’s account does not
vest until such time that the board determines that retirement is proper
pursuant to subsection (C).

(C) Retirement of patronage capital is the actual payment, as
provided by subsection (D), of patronage capital to the cooperative
members to whom it has previously been allocated. The board of
directors of a cooperative may, in its discretion, utilize its business
judgment to retire patronage capital as allocated on the books of the
cooperative when the retirement is consistent with sound business and
management practices and the long-term financial stability of the
cooperative. If the board of directors, in its discretion, utilizes its
business judgment to retire patronage capital to members either upon
their death, termination of telephone service, or bankruptcy, then the
retirement may be discounted from the board’s approved retirement
cycle to present-day value when deemed appropriate by the board of
directors in the exercise of its business judgment.

(D) When the board of directors of the cooperative has determined,
pursuant to subsection (C), that patronage capital shall be retired, the
retirement may be accomplished by a bill credit or by the mailing of
payment or notice of payment to the person’s last known address of
record on file with the cooperative. No interest shall be paid or payable
by the cooperative on any patronage capital furnished by its members.

(E) Notwithstanding the provisions of the Uniform Unclaimed
Property Act, S.C. Code of Laws Section 27-18-10, et seq., or other
law, patronage capital that has been retired by a cooperative but
remains unclaimed for a period of five years shall become abandoned
patronage capital. The cooperative shall, nonetheless, pay any
validated claims by members or former members for unclaimed or
abandoned patronage capital. With respect to abandoned patronage
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capital, the cooperative must follow the procedures set out in
subsection (F). Each year, the cooperative may impose a reasonable
administrative fee for abandoned or unclaimed patronage capital and
may offset the fee against such abandoned or unclaimed patronage
capital. Abandoned patronage capital shall be designated as equity
and, at the board’s discretion, can be used only by the cooperative for:

(1) educational purposes;

(2) charitable purposes; or

(3) economic development purposes in the telephone
cooperative’s service area.

(F) Notwithstanding the provisions of the Uniform Unclaimed
Property Act, S.C. Code of Laws Section 27-18-10, et seq., telephone
cooperatives must pay any validated claims from members or former
members for abandoned patronage capital in accordance with the
provisions of this subsection.

(1) Patronage capital, presumed abandoned, which is due to
members or former members of telephone cooperatives and whose last
known address is in South Carolina, may be retained by the telephone
cooperative provided that the telephone cooperative performs the
following due diligence duties to locate the rightful owners:

(a) the cooperative shall publish, for two consecutive years, in
a newspaper of general circulation in the county of the cooperative’s
principal place of business, the names and addresses of each person
appearing from the cooperative’s records to be the owner of the
unclaimed patronage capital of fifty dollars or more, together with
instructions on how to claim such property. Such publication will
commence within one year after the check representing patronage
capital was returned to the cooperative as undeliverable or has gone
uncashed;

(b) the cooperative shall maintain a searchable website on
which will be listed the names and addresses of each person appearing
from the cooperative’s records to be the owner of unclaimed patronage
capital of fifty dollars or more, together with instructions on how to
claim the property. The listings will commence within one year after
the check representing patronage capital was returned to the
cooperative as undeliverable or has gone uncashed and will continue
until the patronage capital has been paid to the rightful owner. The
Office of State Treasurer shall maintain a link on the state’s Unclaimed
Property Website to the cooperative’s searchable website to increase
public awareness and access.

(2) A person aggrieved by a decision of the cooperative or whose
claim has not been acted upon within ninety days after its filing may
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bring an action to establish the claim in the court of common pleas of
the county of the cooperative’s principal place of business. The action
must be brought within ninety days after the decision of the
cooperative or within one hundred eighty days after the filing of the
claim if the cooperative has failed to act on it.

(3) The patronage capital accounts still unpaid that were included
on previously filed annual unclaimed property reports for which no
property was delivered will be returned to the respective cooperatives
and will be treated in the same manner as provided by this section for
patronage capital.

(4) The administrator, as defined in Section 27-18-20(1), shall
not be responsible or held liable for any unclaimed patronage capital
accounts retained by a cooperative pursuant to this section.

(5) The cooperative shall consider each claim filed by a person
claiming an interest in patronage capital within ninety days after it is
filed and give written notice to the claimant if the claim is denied in
whole or in part. If a claim is allowed, the cooperative shall pay over
or deliver to the claimant the patronage capital owed to the claimant at
the time the patronage capital became abandoned.”

Uniform Unclaimed Property Act, patronage capital
SECTION 6. Section 27-18-30 of the 1976 Code is amended to read:

“Section 27-18-30. (A) Except as otherwise provided by this
chapter, all intangible property, including any income or increment
derived therefrom, less any lawful charges, that is held, issued, or
owing in the ordinary course of a holder’s business and has remained
unclaimed by the owner for more than five years after it became
payable or distributable is presumed abandoned.

(B) Property is payable or distributable for the purpose of this
chapter notwithstanding the owner’s failure to make demand or to
present any instrument or document required to receive payment.”

Time effective
SECTION 7. This act takes effect upon approval by the Governor and

applies to patronage capital determined to be unclaimed as of the
effective date of the act.
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Ratified the 1% day of June, 2011.

Approved the 7" day of June, 2011.

No. 45
(R70, S831)

AN ACT TO AMEND SECTION 22-2-190, AS AMENDED,
CODE OF LAWS OF SOUTH CAROLINA, 1976, RELATING
TO MAGISTRATES’ JURY AREAS, SO AS TO PROVIDE FOR
REVISED JURY AREAS AND THE LOCATION OF THE
MAGISTRATES’ OFFICES; AND TO REPEAL ACT 79 OF 1977
AND ACT 758 OF 1988 RELATING TO MAGISTRATES IN
AIKEN COUNTY.

Be it enacted by the General Assembly of the State of South Carolina:

Revised magistrates’ jury areas, location of offices

SECTION 1. Section 22-2-190(2) of the 1976 Code is amended to
read:

“(2) Aiken County

District 1, North Augusta, comprised of Aiken County Precincts 9,
10, 25, 26, 27, 28, 29, 44, 45, 54, 55, 58, 62, 63, 67, 68, 73, and 74;

District 2, Langley, comprised of Aiken County Precincts 8, 48, 65,
60, 38, 16, 41,7, 12, 15, 18, 19, 49, 50, 51, 59, and 71;

District 3, Aiken, comprised of Aiken County Precincts 1, 2, 3, 4, 5,
6, 20, 33, 34, 35, 46, 47, 52, 57, 66, 72, 14, and 11;

District 4, New Ellenton, comprised of Aiken County Precincts 56,
17,13, 22,23,37,42,43, 53, 61, 64, 69, 70, 75, and 76; and

District 5, Wagener/Monetta, comprised of Aiken County Precincts
21, 24, 30, 40, 31, 32, 36, and 39.

The districts comprise the area in the precincts in existence on the
effective date of this subsection, even if the precincts are later
redesignated. Each magistrate’s office must be maintained at a place
designated by the Aiken County Legislative Delegation.”
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Repeal
SECTION 2. Act 79 of 1977 and Act 758 of 1988 are repealed.
Time effective
SECTION 3. This act takes effect upon approval by the Governor.
Ratified the 1* day of June, 2011.

Approved the 7™ day of June, 2011.

No. 46
(R63, S592)

AN ACT TO AMEND THE CODE OF LAWS OF SOUTH
CAROLINA, 1976, BY ADDING SECTION 25-1-3067 SO AS TO
CREATE THE OFFENSE OF FRATERNIZATION; TO AMEND
SECTION 25-1-10, RELATING TO THE STATE MILITARY
CODE’S DEFINITIONS, SO AS TO DEFINE THE TERM
“ORGANIZED MILITIA”; TO AMEND SECTION 25-1-40,
RELATING TO THE APPLICABILITY OF THE UNIFORM
CODE OF MILITARY JUSTICE, SO AS TO DELETE AN
UNNECESSARY REFERENCE TO CAPITAL SENTENCES; TO
AMEND  SECTION  25-1-60, RELATING TO THE
COMPOSITION AND CLASSES OF THE STATE MILITIA, SO
AS TO CLARIFY THAT ACTIVE MEMBERS OF THE
NATIONAL GUARD ARE NOT PART OF THE ORGANIZED
MILITIA; TO AMEND SECTION 25-1-70, RELATING TO THE
COMPOSITION OF THE NATIONAL GUARD, SO AS TO
CLARIFY THE ADJUTANT GENERAL’S AUTHORITY TO
ORGANIZE UNITS FOR STATE RECOGNIZED AND
ORGANIZED POSITIONS; TO AMEND SECTION 25-1-120,
RELATING TO MILITARY CORPORATIONS, SO AS TO
CLARIFY THAT MILITARY CORPORATIONS ARE EXEMPT
FROM FILING RETURNS WITH THE SOUTH CAROLINA
DEPARTMENT OF REVENUE TO THE SAME EXTENT THEY
ARE EXEMPT FROM FILING RETURNS WITH THE
INTERNAL REVENUE SERVICE; TO AMEND SECTION
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25-1-340, RELATING TO VACANCIES IN THE OFFICE OF
THE ADJUTANT GENERAL, SO AS TO PROVIDE THAT AN
INTERIM APPOINTEE SHALL HOLD THE RANK OF
COLONEL OR HIGHER; TO AMEND SECTION 25-1-635,
RELATING TO LEGAL ASSISTANCE SERVICES, SO AS TO
CLARIFY THE PERSONAL LIABILITY EXEMPTION; TO
AMEND SECTION 25-1-830, RELATING TO OFFICER
SELECTION BOARDS, SO AS TO INCLUDE REFERENCES
TO FEDERAL PERSONNEL ACTS; TO AMEND SECTION
25-1-1370, RELATING TO MAINTENANCE ALLOWANCES,
SO AS TO PROVIDE THAT THESE FUNDS MUST BE
DEPOSITED IN STATE ACCOUNTS FOR MILITARY
DEPARTMENT OPERATIONS AND MAINTENANCE; TO
AMEND SECTION 25-1-2420, RELATING TO CODE OF
MILITARY JUSTICE DEFINITIONS, SO AS TO PROVIDE
THAT THE TERM “STATE JUDGE ADVOCATE” MEANS A
FEDERALLY RECOGNIZED NATIONAL GUARD JUDGE
ADVOCATE; TO AMEND SECTION 25-1-2450, RELATING TO
THE APPOINTMENT OF THE STATE JUDGE ADVOCATE,
SO AS TO PROVIDE THAT THE STATE JUDGE ADVOCATE
MUST BE FEDERALLY RECOGNIZED AS A JUDGE
ADVOCATE; TO AMEND SECTION 25-1-2455, RELATING TO
THE APPOINTMENT OF THE STATE MILITARY JUDGE, SO
AS TO REQUIRE MEMBERSHIP AND GOOD STANDING IN
THE SOUTH CAROLINA BAR; TO AMEND SECTION
25-1-2520, RELATING TO NONJUDICIAL DISCIPLINARY
PUNISHMENT, SO AS TO ALLOW THE DELEGATION OF
NONJUDICIAL PUNISHMENT AUTHORITY IN CERTAIN
SITUATIONS; TO AMEND SECTION 25-1-2550, RELATING
TO GENERAL COURTS-MARTIAL JURISDICTION, SO AS
TO INCREASE THE COURT’S PUNISHMENT AUTHORITY;
TO AMEND SECTION 25-1-2560, RELATING TO SPECIAL
COURTS-MARTIAL JURISDICTION, SO AS TO INCREASE
THE COURT’S PUNISHMENT AUTHORITY; TO AMEND
SECTION 25-1-2570, RELATING TO SUMMARY
COURTS-MARTIAL JURISDICTION, SO AS TO INCREASE
THE COURT’S PUNISHMENT AUTHORITY; TO AMEND
SECTION 25-1-2580, RELATING TO THE APPOINTMENT OF
GENERAL COURTS-MARTIAL, SO AS TO PROVIDE THAT
APPOINTMENT AUTHORITY MAY BE DELEGATED TO THE
ADJUTANT GENERAL UNDER CERTAIN CIRCUMSTANCES;
TO AMEND SECTION 25-1-2600, RELATING TO THE
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APPOINTMENT OF SUMMARY COURTS-MARTIAL, SO AS
TO PROVIDE THAT APPOINTMENT AUTHORITY MAY BE
DELEGATED UNDER CERTAIN CIRCUMSTANCES; TO
AMEND SECTION 25-1-2630, RELATING TO THE DETAIL OF
TRIAL AND DEFENSE COUNSEL, SO AS TO CLARIFY THE
STATE JUDGE ADVOCATE’S APPOINTMENT AUTHORITY;
TO AMEND SECTION 25-1-2640, RELATING TO THE
RECORDING OF PROCEEDINGS, SO AS TO PROVIDE THAT
A QUALIFIED COURT REPORTER MAY BE HIRED TO
RECORD COURT-MARTIAL PROCEEDINGS; TO AMEND
SECTION  25-1-2910, RELATING TO FRAUDULENT
ENLISTMENTS, APPOINTMENTS, OR SEPARATIONS, SO AS
TO PROVIDE JURISDICTION OVER SERVICEMEMBERS
WHO COMMIT WILFUL MISCONDUCT TO
INTENTIONALLY CAUSE THEIR SEPARATION; TO AMEND
SECTION 25-1-3025, RELATING TO THE OFFENSE OF
MALINGERING, SO AS TO PROVIDE JURISDICTION OVER
SERVICEMEMBERS WHO COMMIT, PERFORM, OR
UNDERTAKE SERVICE DISQUALIFYING ACTIVITIES; TO
AMEND SECTION 25-1-3065, RELATING TO THE OFFENSE
OF CONDUCT UNBECOMING AN OFFICER, SO AS TO
DELETE THE ELEMENT THAT THE ACCUSED BE A
COMMISSIONED OFFICER; AND TO AMEND SECTION
25-1-3160, RELATING TO CONSTRUCTION OF THE
UNIFORM CODE OF MILITARY JUSTICE, SO AS TO
ALLOW THE ADJUTANT GENERAL TO ESTABLISH
PROCEDURES TO CONFORM STATE MILITARY JUDICIAL
PROCEEDINGS WITH STATE CIRCUIT COURT
PROCEEDINGS.

Be it enacted by the General Assembly of the State of South Carolina:

Military offense of fraternization created

SECTION 1. Article 19, Chapter 1, Title 25 of the 1976 Code is
amended by adding:

“Section 25-1-3067. A person subject to the Code of Military
Justice, upon conviction of the following, may be punished as a
court-martial directs, if he:

(1) was in the chain of command of a lower ranking member of
the military forces;
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(2) exercised authority or command over that lower ranking
member of the military forces;

(3) fraternized with that lower ranking member of the military
forces on terms of military equality; and

(4) that under the circumstances, the conduct of the accused was
to the prejudice of good order and discipline in the military forces or
was of a nature to bring discredit upon the military forces.”

“Organized militia” defined

SECTION 2. Section 25-1-10 of the 1976 Code is amended by adding
item (19) at the end to read:

“(19) “Organized militia’ refers to both the National Guard and the
organized militia not in National Guard service. Individuals who are
federally recognized by the National Guard Bureau are members of the
National Guard. Individuals holding rank or privilege within the
Military Department, but not federally recognized in that rank for
service in the National Guard, are the organized militia not in National
Guard service, and these individuals also may be referred to as ‘State
Defense Forces’, the ‘State Guard’, or by other terms designated by the
Adjutant General.”

Reference to capital punishment deleted
SECTION 3. Section 25-1-40 of the 1976 Code is amended to read:

“Section 25-1-40. Whenever a portion of the militia of the State is
on duty under or pursuant to orders of the Governor or whenever a part
of the militia is ordered to assemble for state duty, the systems,
precedents, and procedures established in the Uniform Code of Military
Justice for the governing of armed forces of the United States, so far as
applicable and not in conflict with a rule or regulation of this code, is
considered in full force and regarded as a part of this chapter until these
forces are duly relieved from this duty. Nothing in this section is
construed as relinquishing the state’s authority and jurisdiction in these
matters. The Governor shall review the findings of all general
courts-martial convened during situations arising pursuant to this
section.”
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Composition of state militia clarified
SECTION 4. Section 25-1-60 of the 1976 Code is amended to read:

“Section 25-1-60. (A) The militia of this State consists of all
able-bodied persons over seventeen years of age who are:
(1) citizens of the United States residing within this State;
(2) citizens of the United States bound by law, lawful order, or
contract to serve in the militia or military forces of this State; or
(3) persons who have declared their intention to become citizens
of the United States and are bound by law, lawful order, or contract to
serve in the militia or military forces of this State.
(B) The militia is divided into three classes:
(1) the National Guard;
(2) the organized militia not in National Guard service; and
(3) the unorganized militia.”

Adjutant General’s authority to organize units and positions
clarified

SECTION 5. Section 25-1-70 of the 1976 Code is amended to read:

“Section 25-1-70. (A) The National Guard of South Carolina shall
consist of the commissioned officers, warrant officers, enlisted men,
organizations, staffs, units, and departments of the regularly
commissioned, warranted, and enlisted militia of the State, organized
and maintained pursuant to law.

(B) The Adjutant General may organize units or individuals for
state recognized and organized positions. This authority extends to
individuals who lack federal service or federal recognition, to the State
Guard, and detachments under the authority of the Adjutant General.”

Military corporations’ filing exemption clarified
SECTION 6. Section 25-1-120 of the 1976 Code is amended to read:

“Section 25-1-120. (A) The officers, the enlisted personnel, or the
officers and enlisted personnel or support groups of an organization or
unit of the National Guard of South Carolina may organize themselves
into a corporation for social purposes and for the purpose of holding,
acquiring, and disposing of that property, real and personal, which the
military organizations may possess or acquire. The corporation may not



162 STATUTES AT LARGE (No. 46

General and Permanent Laws--2011

engage in business and may not be required to pay a filing or license
fee to the State.

(B) These organizations may include:

(1) enlisted, officer, or all-ranks clubs;

(2) family support groups;

(3) auxiliary organizations;

(4) service branch organizations;

(5) battalion, brigade, or unit fund organizations; or

(6) other such organizations that provide support to personnel
and their families.

(C) Organizations incorporated pursuant to this section are exempt
from filing returns with the South Carolina Department of Revenue to
the same extent they are exempt from filing returns with the Internal
Revenue Service.

(D) The corporations may raise funds and provide services, if
retained funds are used for unit support, eleemosynary causes, or
charitable purposes within their charter. The organizations may use
armory or National Guard facilities, if there is no expense to the
government. When any area of National Guard facilities is used, the
National Guard and State shall have access to that area as needed or
practical, and the use of that area by the corporation is not exclusive.
Any sale of alcoholic beverages must conform to the limitations of
sales under other provisions of law, except that sales within the unit,
and not for profit, do not require licensing by the State.

(E) The Adjutant General and the Secretary of State shall
coordinate and make provisions to standardize applications for
incorporation. Incorporation may not be made under this article without
the approval of the Adjutant General and the State Judge Advocate. All
accounts and documents of the corporation organized under this article
must be available for inspection and review by the Adjutant General.”

Adjutant General interim appointee qualifications
SECTION 7. Section 25-1-340 of the 1976 Code is amended to read:

“Section 25-1-340. If the Office of the Adjutant General is vacated
because of the death, resignation, or retirement of the Adjutant General
prior to the normal expiration of his term of office, the Governor shall
appoint an officer of the active South Carolina National Guard, who is
at least the rank of colonel, meets the eligibility requirements for a
constitutional officer, and who has a minimum of fifteen years’ active
commissioned service in the South Carolina National Guard, to fill out
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the unexpired term of the former incumbent. The appointee, upon being
duly qualified, is subject to all the duties and liabilities incident to the
office and receives the compensation provided by law for the Adjutant
General during his term of service.”

Personal liability exemption for legal assistance services

SECTION 8. Section 25-1-635(I) of the 1976 Code is amended to
read:

“(I) Services provided in the legal assistance program are
considered an official function of the National Guard and must be
provided at no cost to eligible personnel. Legal assistance attorneys,
National Guard personnel, and civilian employees acting within the
scope of their official duties, are exempt from personal liability for
alleged negligent or wrongful acts, omissions for service, or advice
rendered pursuant to the legal assistance program, so long as the
attorneys, personnel, or employees neither requested nor received a fee
or compensation other than their regular compensation for legal
services provided to persons eligible for assistance under this section.”

Officer selection boards
SECTION 9. Section 25-1-830 of the 1976 Code is amended to read:

“Section 25-1-830. (A) Brigadier General selection board--As
required by Federal Personnel Acts, a board must be established by the
Governor for the purpose of selecting qualified officers of the next
lower grade to fill brigadier general officer vacancies in the South
Carolina Army National Guard. The board shall consist of three
general officers; composed of the Adjutant General and the active
general officers of the South Carolina Army National Guard and, if
necessary, the number of recently retired active general officers of the
South Carolina Army National Guard necessary to constitute the board.

(B) Colonels--As required by Federal Personnel Acts, a board must
be established by the Adjutant General for the purpose of selecting
qualified officers of the next lower grade to fill colonel vacancies in the
South Carolina Army National Guard. This board shall consist of the
five senior officers of the South Carolina Army National Guard, to
include not over one officer from the state headquarters or one
professional officer.”
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Operations and maintenance account deposit procedures

SECTION 10. Section 25-1-1370(B) of the 1976 Code is amended to
read:

“(B) Facilities owned, leased, or under the control of the military
department may be rented periodically. The rental income, military
fines, and other revenue sources must be deposited in state accounts for
operations and maintenance of the military department. The Adjutant
General shall promulgate regulations for a rental program and audit
these funds.”

“State Judge Advocate” defined

SECTION 11. Section 25-1-2420 13 of the 1976 Code is amended to
read:

“13. ‘State judge advocate’ means the federally recognized National
Guard judge advocate responsible for supervising the administration of
military justice in the military forces;”

State judge advocate federal recognition requirement

SECTION 12. Section 25-1-2450 of the 1976 Code is amended to
read:

“Section 25-1-2450. (A) The Adjutant General shall appoint an
officer of the military forces as state judge advocate. To be eligible for
appointment, an officer must be a member of the South Carolina Bar
and federally recognized as a judge advocate. The state judge advocate
shall hold a military grade and rank as designated by the Adjutant
General. Absent separate appointment, the senior judge advocate of the
National Guard is the state judge advocate.

(B) The Adjutant General shall appoint judge advocates and legal
officers who shall serve under the supervision of the state judge
advocate.

(C) To be eligible for appointment, judge advocates or legal officers
must be members of the South Carolina Bar.

(D) The state judge advocate or his assistants shall make frequent
inspections in the field of supervision of the administration of military
justice.
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(E) Convening authorities at all times shall communicate directly
with the state judge advocate or with judge advocates within their
command in matters relating to the administration of military justice.

(F) A person who has acted as member, military judge, trial
counsel, assistant trial counsel, defense counsel, assistant defense
counsel, or investigating officer in a case may not act later as staff
judge advocate or legal officer to a reviewing authority upon the same
case.”

South Carolina Bar membership requirement for state military
judge

SECTION 13. Section 25-1-2455(A) of the 1976 Code is amended to
read:

“(A) A military judge must be appointed by the Adjutant General
from among the military forces. To be eligible for appointment as a
military judge, the person must be:

(1) amember in good standing of the South Carolina Bar;
(2) ajudge advocate;

(3) an active member of the National Guard; and

(4) hold the rank of major or above.”

Delegation of nonjudicial punishment authority

SECTION 14. Section 25-1-2520 1 of the 1976 Code is amended to
read:

“l. Under regulations that the Adjutant General may prescribe,
limitations may be placed on the powers granted by this section with
respect to the kind and amount of punishment authorized, the
categories of general officers or commanders authorized to exercise
those powers, the applicability of this section to an accused who
demands trial by court-martial, and the kinds of courts-martial to which
the case may be referred upon a demand. However, punishment may
not be imposed upon a member of the military forces under this section
if the member has, before the imposition of punishment, demanded trial
by court-martial in lieu of punishment. Under similar regulations, rules
may be prescribed with respect to the suspension of punishments
authorized pursuant to this section. A colonel or general officer may
delegate his nonjudicial punishment authority to an individual within
his authority, who is no more than one grade inferior in rank, so long as
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the adjudged sentence is not executed until the delegating commander
has approved the procedure and sentence.”

General courts-martial punishment authority increased

SECTION 15. Section 25-1-2550 of the 1976 Code is amended to
read:

“Section 25-1-2550. Subject to Section 25-1-2540, general
courts-martial have jurisdiction to try persons subject to this code for
an offense made punishable by the code. Under limitations the
Governor may prescribe, or further limitations the Adjutant General
may prescribe, a general court-martial may order any of the following:

(1) dismissal, or dishonorable or bad-conduct discharge;

(2) confinement of not more than twelve months;

(3) a fine of not more than forty days’ pay;

(4) reduction of enlisted personnel to the lowest pay grade;

(5) forfeiture of pay and allowances not to exceed forty days’
pay;

(6) areprimand;

(7) any combination of these punishments.”

Special courts-martial punishment authority increased

SECTION 16. Section 25-1-2560 1 of the 1976 Code is amended to
read:

“l. Subject to Section 25-1-2540, special courts-martial have
jurisdiction to try persons subject to this code for an offense made
punishable by the code. Under limitations the Governor may prescribe,
or further limitations the Adjutant General may prescribe, a special
court-martial may order any of the following punishments:

(1) bad-conduct discharge;

(2) confinement of not more than six months;

(3) a fine of not more than twenty days’ pay;

(4) reduction of enlisted personnel to the lowest pay grade;

(5) forfeiture of pay and allowances not to exceed twenty days’
pay;

(6) areprimand;

(7) any combination of these punishments.”
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Summary courts-martial punishment authority increased

SECTION 17. Section 25-1-2570 of the 1976 Code is amended to
read:

“Section 25-1-2570. Subject to Section 25-1-2540, summary
courts-martial have jurisdiction to try persons subject to the code,
except officers, for an offense made punishable by the code. Under
limitations the Governor or Adjutant General may prescribe, a
summary court-martial may order any of the following punishments:

(1) reduction of enlisted personnel by one pay grade, provided
the grade of the accused is within the promotion authority of the
convening authority;

(2) a fine of not more than ten days’ pay;

(3) imprisonment not to exceed thirty days;

(4) forfeiture of pay and allowances not to exceed ten days’ pay;

(5) any combination of these punishments.

A person to whom summary courts-martial have jurisdiction may
not be brought to trial before a summary court-martial if he objects. If
objection to trial by summary court-martial is made by an accused, trial
may be ordered by special or general court-martial as appropriate.”

Delegation of general courts-martial appointment authority

SECTION 18. Section 25-1-2580 of the 1976 Code is amended to
read:

“Section 25-1-2580. General courts-martial may be appointed only
by order of the Governor, who may delegate this authority to the
Adjutant General. The Adjutant General may not sub-delegate general
courts-martial appointment authority.”

Delegation of Summary courts-martial appointment authority

SECTION 19. Section 25-1-2600 of the 1976 Code is amended to
read:

“Section 25-1-2600. Summary courts-martial must be appointed by
the Adjutant General and by other commanding officers of the National
Guard who may be delegated the power of appointment by the
Adjutant General. The power to appoint summary courts-martial, when
delegated by the Adjutant General, may be redelegated repeatedly from
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higher echelon of command to lower echelon of command which is
considered best by each successive commander delegated that
authority. When units without summary court-martial authority report
directly to the Adjutant General, he may delegate his summary
court-martial appointment authority to a staff officer who holds the
rank of colonel or higher. Summary court officers have power and
authority to administer oaths.”

Detail of trial and defense counsel by state judge advocate

SECTION 20. Section 25-1-2630 of the 1976 Code is amended to
read:

“Section 25-1-2630. (1) For each general and  special
court-martial, either the authority convening the court or the state judge
advocate shall detail trial counsel and defense counsel, and the
assistants he considers appropriate. A person who has acted as
investigating officer, military judge, or court member in a case may not
act later as trial counsel, assistant trial counsel, or unless expressly
requested by the accused, as defense counsel or assistant defense
counsel in the same case. A person who has acted for the prosecution
may not act later in the same case for the defense, and a person who
has acted for the defense may not act later in the same case for the
prosecution.

(2) Trial counsel or defense counsel detailed for a general
court-martial must be:

(a) a person who is a member of the South Carolina Bar or a
member of the bar of a federal court;

(b) certified as competent to perform the duties by the state judge
advocate.

(3) In the case of a special court-martial:

(a) The accused must be afforded the opportunity to be
represented at the trial by counsel who has the qualifications prescribed
under subsection (2) of this section unless counsel who has these
qualifications may not be obtained on account of physical conditions or
military exigencies. If counsel who has these qualifications may not be
obtained, the court may be convened and the trial held, but the
convening authority shall make a detailed written statement, to be
appended to the record stating why counsel with these qualifications
was not obtained.
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(b) If the trial counsel is qualified to act as counsel before a
general court-martial, the defense counsel detailed by the convening
authority must be a person similarly qualified.

(c) If the trial counsel is a member of the South Carolina Bar, the
defense counsel detailed by the convening authority also must be a
member of the South Carolina Bar.”

Hiring of qualified court reporter to record proceedings

SECTION 21. Section 25-1-2640 of the 1976 Code is amended to
read:

“Section 25-1-2640. Under regulations the Adjutant General may
prescribe, the convening authority of a general or special court-martial
or court of inquiry shall assign or hire qualified individuals, who shall
record electronically the proceedings of and testimony taken before
that court. Under like regulations the convening authority of a military
court may detail or employ interpreters who shall interpret for the
court.”

Fraudulent enlistments, appointments, and separations

SECTION 22. Section 25-1-2910 of the 1976 Code is amended to
read:

“Section 25-1-2910. A person may be punished as a court-martial
may direct who:

(1) procures his own enlistment or appointment in the military
forces by knowingly false representation or deliberate concealment as
to his qualifications for that enlistment or appointment and receives pay
or allowances for the enlistment or appointment; or

(2) procures his own separation from the military forces by
knowingly false representation, wilful misconduct, or deliberate
concealment as to a fact or status for that separation.”
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Military offense of “malingering” expanded

SECTION 23. Section 25-1-3025 of the 1976 Code is amended to
read:

“Section 25-1-3025. A person subject to this code must be
punished as a court-martial directs, if he, for the purpose of avoiding
work, duty, or service in the military forces:

(1) feigns illness, physical disablement, mental lapse, or
derangement;

(2) intentionally inflicts self-injury, or commits, performs, or
undertakes a service-disqualifying activity;

(3) hires or attempts to hire another person to do his duty.”

“Conduct unbecoming” defined

SECTION 24. Section 25-1-3065 of the 1976 Code is amended to
read:

“Section 25-1-3065. A person subject to the Code of Military
Justice, who is convicted of conduct unbecoming a member of the
National Guard, may be punished as a court-martial directs.”

Conformity with State Circuit Court procedures allowed

SECTION 25. Section 25-1-3160 of the 1976 Code is amended to
read:

“Section 25-1-3160. The Code of Military Justice must be so
construed as to effectuate its general purpose to make it uniform so far
as practical with the Uniform Code of Military Justice, Chapter 47,
Title 10, United States Code, and the Manual for Courts-Martial.
Moreover, the Adjutant General may establish procedures to conform
state military judicial proceedings with those used in circuit courts of
this State. The systems and procedures established in the Uniform
Code of Military Justice for the governing of military forces, so far as
applicable and not in conflict with a statute or regulation prescribed in
this code, is considered in full force and regarded as a part of this
chapter.”
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Savings clause

SECTION 26. The repeal or amendment by this act of any law,
whether temporary or permanent or civil or criminal, does not affect
pending actions, rights, duties, or liabilities founded thereon, or alter,
discharge, release or extinguish any penalty, forfeiture, or liability
incurred under the repealed or amended law, unless the repealed or
amended provision shall so expressly provide. After the effective date
of this act, all laws repealed or amended by this act must be taken and
treated as remaining in full force and effect for the purpose of
sustaining any pending or vested right, civil action, special proceeding,
criminal prosecution, or appeal existing as of the effective date of this
act, and for the enforcement of rights, duties, penalties, forfeitures, and
liabilities as they stood under the repealed or amended laws.

Severability clause

SECTION 27. If any section, subsection, paragraph, subparagraph,
sentence, clause, phrase, or word of this act is for any reason held to be
unconstitutional or invalid, such holding shall not affect the
constitutionality or validity of the remaining portions of this act, the
General Assembly hereby declaring that it would have passed this act,
and each and every section, subsection, paragraph, subparagraph,
sentence, clause, phrase, and word thereof, irrespective of the fact that
any one or more other sections, subsections, paragraphs,
subparagraphs, sentences, clauses, phrases, or words hereof may be
declared to be unconstitutional, invalid, or otherwise ineffective.

Time effective
SECTION 28. This act takes effect upon approval by the Governor.
Ratified the 1 day of June, 2011.

Approved the 7" day of June, 2011.
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No. 47
(R64, S687)

AN ACT TO AMEND SECTION 43-7-460, AS AMENDED,
CODE OF LAWS OF SOUTH CAROLINA, 1976, RELATING
TO THE RECOVERY OF FUNDS FROM ESTATES OF
PERSONS WHO RECEIVED MEDICAID, SO AS TO
SUBSTITUTE “PERSONS WITH INTELLECTUAL
DISABILITY” FOR “THE MENTALLY RETARDED”; TO
AMEND SECTION 44-7-130, AS AMENDED, RELATING TO
THE DEFINITION OF TERMS USED IN THE STATE
CERTIFICATION OF NEED AND HEALTH FACILITY
LICENSURE ACT, SO AS TO SUBSTITUTE, IN RELEVANT
DEFINITIONS, “PERSONS WITH INTELLECTUAL
DISABILITY” FOR “THE MENTALLY RETARDED”; TO
AMEND SECTION 44-7-260, AS AMENDED, RELATING TO
HEALTH FACILITY LICENSURE REQUIREMENTS, SO AS
TO SUBSTITUTE “PERSONS WITH INTELLECTUAL
DISABILITY” FOR “MENTALLY RETARDED”; TO AMEND
SECTION 44-7-315, AS AMENDED, RELATING TO
DISCLOSURE OF INFORMATION OBTAINED BY THE
DEPARTMENT OF HEALTH AND ENVIRONMENTAL
CONTROL REGARDING HEALTH CARE FACILITIES, SO AS
TO SUBSTITUTE “PERSONS WITH INTELLECTUAL
DISABILITY” FOR “THE MENTALLY RETARDED”; TO
AMEND SECTION 44-7-320, AS AMENDED, RELATING TO
THE DENIAL, REVOCATION, OR SUSPENSION OF A
HEALTH FACILITY LICENSE, SO AS TO SUBSTITUTE
“PERSONS WITH INTELLECTUAL DISABILITY” FOR “THE
MENTALLY RETARDED”; TO AMEND CHAPTER 20, TITLE
44, RELATING TO THE SOUTH CAROLINA MENTAL
RETARDATION, RELATED DISABILITIES, HEAD INJURIES,
AND SPINAL CORD INJURIES ACT, INCLUDING THE
CREATION, GOVERNANCE, AND OPERATION OF THE
SOUTH CAROLINA DEPARTMENT OF DISABILITIES AND
SPECIAL NEEDS, CHAPTER 21, TITLE 44, RELATING TO
THE DEPARTMENT OF DISABILITIES AND SPECIAL NEEDS
FAMILY SUPPORT SERVICES, SECTION 44-23-10, AS
AMENDED, AND ARTICLES 3 AND 5 OF CHAPTER 23, TITLE
44, RELATING TO PROVISIONS APPLICABLE TO BOTH
MENTALLY ILL AND MENTALLY RETARDED PERSONS,
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CHAPTER 26, TITLE 44, RELATING TO THE RIGHTS OF
MENTAL RETARDATION CLIENTS, ALL SO AS TO
CHANGE THE TERM “MENTAL RETARDATION” TO
“INTELLECTUAL  DISABILITY” AND THE TERM
“MENTALLY RETARDED” TO “PERSON WITH
INTELLECTUAL DISABILITY”; TO PROVIDE THAT THE
TERMS “INTELLECTUAL DISABILITY” AND “PERSON
WITH INTELLECTUAL DISABILITY” HAVE REPLACED,
AND HAVE THE SAME MEANINGS AS, THE FORMER
TERMS “MENTAL RETARDATION” AND “MENTALLY
RETARDED”; AND TO DIRECT STATE AGENCIES, BOARDS,
COMMITTEES, AND COMMISSIONS AND POLITICAL
SUBDIVISIONS OF THE STATE AND THE CODE
COMMISSIONER TO SUBSTITUTE THE TERM
“INTELLECTUAL DISABILITY” FOR “MENTAL
RETARDATION” AND THE TERM “PERSON WITH
INTELLECTUAL DISABILITY” FOR “MENTALLY
RETARDED” IN RULES, REGULATIONS, POLICIES,
PROCEDURES, STATUTES, ORDINANCES, AND
PUBLICATIONS WHEN THESE RULES, REGULATIONS,
POLICIES, PROCEDURES, STATUTES, ORDINANCES, OR
PUBLICATIONS ARE AMENDED, REVISED, OR
REPUBLISHED.

Be it enacted by the General Assembly of the State of South Carolina:
Term revised

SECTION 1. Section 44-7-130(19) of the 1976 Code is amended to
read:

“(19) ‘Intermediate care facility for persons with intellectual
disability” means a facility that serves four or more persons with
intellectual disability or persons with related conditions and provides
health or rehabilitative services on a regular basis to individuals whose
mental and physical conditions require services including room, board,
and active treatment for their mental retardation or related conditions.”

Term revised

SECTION 2. Chapter 20, Title 44 of the 1976 Code is amended to
read:
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“CHAPTER 20

South Carolina Intellectual Disability, Related Disabilities, Head
Injuries, and Spinal Cord Injuries Act

Article 1
General Provisions

Section 44-20-10. This chapter may be cited as the ‘South Carolina
Intellectual Disability, Related Disabilities, Head Injuries, and Spinal
Cord Injuries Act’.

Section 44-20-20. The State of South Carolina recognizes that a
person with intellectual disability, a related disability, head injury, or
spinal cord injury is a person who experiences the benefits of family,
education, employment, and community as do all citizens. It is the
purpose of this chapter to assist persons with intellectual disability,
related disabilities, head injuries, or spinal cord injuries by providing
services to enable them to participate as valued members of their
communities to the maximum extent practical and to live with their
families or in family settings in the community in the least restrictive
environment available.

When persons with intellectual disability, related disabilities, head
injuries, or spinal cord injuries cannot live in communities or with their
families, the State shall provide quality care and treatment in the least
restrictive environment practical.

In order to plan and coordinate state and locally funded services for
persons with intellectual disability, related disabilities, head injuries, or
spinal cord injuries, a statewide network of local boards of disabilities
and special needs is established. Services will be delivered to clients in
their homes or communities through these boards and other local
providers.

It is recognized that persons with intellectual disability, related
disabilities, head injuries, or spinal cord injuries have the right to
receive services from public and other agencies that provide services to
South Carolina citizens and to have those services coordinated with the
services needed because of their disabilities.

South Carolina recognizes the value of preventing intellectual
disability, related disabilities, head injuries, and spinal cord injuries
through education and research and supports efforts to this end.
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The State recognizes the importance of the role of parents and
families in shaping services for persons with intellectual disability,
related disabilities, head injuries, or spinal cord injuries as well as the
importance of providing services to families to enable them to care for
a family member with these disabilities.

Admission to services of the South Carolina Department of
Disabilities and Special Needs does not terminate or reduce the rights
and responsibilities of parents. Parental involvement and participation
in mutual planning with the department to meet the needs of the client
facilitates decisions and treatment plans that serve the best interest and
welfare of the client.

Section 44-20-30. As used in this chapter:

(1) ‘Applicant’ means a person who is believed to have intellectual
disability, one or more related disabilities, one or more head injuries,
one or more spinal cord injuries, or an infant at high risk of a
developmental disability who has applied for services of the South
Carolina Department of Disabilities and Special Needs.

(2) ‘Client’ is a person who is determined by the Department of
Disabilities and Special Needs to have intellectual disability, a related
disability, head injury, or spinal cord injury and is receiving services or
is an infant at risk of having a developmental disability and is receiving
services.

(3) ‘Commission’” means the South Carolina Commission on
Disabilities and Special Needs, the policy-making and governing body
of the Department of Disabilities and Special Needs.

(4) ‘County disabilities and special needs boards’ means the local
public body administering, planning, coordinating, or providing
services within a county or combination of counties for persons with
intellectual disability, related disabilities, head injuries, or spinal cord
injuries and recognized by the department.

(5) ‘Day programs’ are programs provided to persons with
intellectual disability, related disabilities, head injuries, or spinal cord
injuries outside of their residences affording development, training,
employment, or recreational opportunities as prescribed by the
Department of Disabilities and Special Needs.

(6) ‘Department’ means the South Carolina Department of
Disabilities and Special Needs.

(7) ‘Director’ means the South Carolina Director of the Department
of Disabilities and Special Needs, the chief executive director
appointed by the commission.



176 STATUTES AT LARGE (No. 47

General and Permanent Laws--2011

(8) ‘Disabilities and special needs services’ are activities designed
to achieve the results specified in an individual client’s plan.

(9) ‘High risk infant’ means a child less than thirty-six months of
age whose genetic, medical, or environmental history is predictive of a
substantially greater risk for a developmental disability than that for the
general population.

(10) ‘Least restrictive environment’ means the surrounding
circumstances that provide as little intrusion and disruption from the
normal pattern of living as possible.

(11) ‘Improvements’ means the construction, reconstruction of
buildings, and other permanent improvements for regional centers and
other programs provided by the department directly or through contract
with county boards of disabilities and special needs, including
equipment and the cost of acquiring and improving lands for
equipment,

(12) “Intellectual disability” means significantly subaverage general
intellectual functioning existing concurrently with deficits in adaptive
behavior and manifested during the developmental period.

(13) ‘Obligations’ means the obligations in the form of notes or
bonds or contractual agreements issued or entered into by the
commission pursuant to the authorization of this chapter and of Act
1377 of 1968 to provide funds with which to repay the proceeds of
capital improvement bonds allocated by the State Budget and Control
Board.

(14) ‘Regional residential center’ is a twenty-four hour residential
facility serving a multicounty area and designated by the department.

(15) ‘Related disability’ is a severe, chronic condition found to be
closely related to intellectual disability or to require treatment similar
to that required for persons with intellectual disability and must meet
the following conditions:

(a) It is attributable to cerebral palsy, epilepsy, autism, or any
other condition other than mental illness found to be closely related to
intellectual disability because this condition results in impairment of
general intellectual functioning or adaptive behavior similar to that of
persons with intellectual disability and requires treatment or services
similar to those required for these persons.

(b) It is manifested before twenty-two years of age.

(c) Itis likely to continue indefinitely.

(d) It results in substantial functional limitations in three or more
of the following areas of major life activity: self-care, understanding
and use of language, learning, mobility, self-direction, and capacity for
independent living.
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(16) ‘Residential programs’ are services providing dwelling places
to clients for an extended period of time with assistance for activities of
daily living ranging from constant to intermittent supervision as
required by the individual client’s needs.

(17) ‘Revenues’ or ‘its revenues’ means revenue derived from
paying clients at regional residential centers and community residences
but does not include Medicaid, Medicare, or other federal funds
received with the stipulation that they be used to provide services to
clients.

(18) ‘State capital improvement bonds’ means bonds issued pursuant
to Act 1377 of 1968.

(19) “State board’ shall mean the State Budget and Control Board as
constituted pursuant to Chapter 11, Title 1.

Article 3
Organization and System for Delivery of Services

Section 44-20-210. (A) There is created the South Carolina
Commission on Disabilities and Special Needs. The commission
consists of seven members. One member must be a resident of each
congressional district and one must be from the State at large to be
appointed by the Governor upon the advice and consent of the Senate.
They shall serve for four years and until their successors are appointed
and qualify. Members of the commission are subject to removal by the
Governor pursuant to the provisions of Section 1-3-240. A vacancy
may be filled by the Governor for the unexpired portion of the term.

(B) On July 1, 1993, the Commission on Mental Retardation
becomes the Commission on Disabilities and Special Needs. The
commissioners continue to serve until their terms expire and their
successors are appointed and qualify.

Section 44-20-220. The commission shall determine the policy
and promulgate regulations governing the operation of the department
and the employment of professional staff and personnel. The members
of the commission shall receive subsistence, mileage, and per diem as
may be provided by law for members of state boards, committees, and
commissions. The commission shall appoint and in its discretion
remove a South Carolina Director of Disabilities and Special Needs
who is the chief executive officer of the department. The commission
may appoint advisory committees it considers necessary to assist in the
effective conduct of its responsibilities. The commission may educate
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the public and state and local officials as to the need for the funding,
development, and coordination of services for persons with intellectual
disability, related disabilities, head injuries, and spinal cord injuries and
promote the best interest of persons with intellectual disability, related
disabilities, head injuries, and spinal cord injuries. The commission is
authorized to promulgate regulations to carry out the provisions of this
chapter and other laws related to intellectual disability, related
disabilities, head injuries, or spinal cord injuries. In promulgating
these regulations, the commission must consult with the advisory
committee of the division for which the regulations shall apply.

Section 44-20-225. The Governor shall appoint a seven-member
consumer advisory board with the advice and consent of the Senate for
each of the following divisions: the Intellectual Disability Division, the
Autism Division, and the Head and Spinal Cord Injury Division. One
member must be a resident of each congressional district, and one must
be from the State at large.

The membership of each advisory board must consist of persons
with knowledge and expertise in the subject area of that division. In
making such appointments, race, gender, and other demographic
factors should be considered to ensure nondiscrimination, inclusion and
representation to the greatest extent possible of all segments of the
population of the State; however, consideration of these factors in
making an appointment in no way creates a cause of action or basis for
an employee grievance for a person appointed or for a person who fails
to be appointed.

The members of the commission shall receive subsistence, mileage,
and per diem as may be provided by law for members of state boards,
committees, and commissions.

Terms of the members shall be for four years and until their
successors are appointed and qualify, except that of the original
appointees, two shall be appointed for a period of two years, two shall
be appointed for a period of three years, and three shall be appointed
for a period of four years.

Section 44-20-230. Subject to the supervision, direction, and
control of the commission, the director shall administer the policies and
regulations established by the commission. The director may appoint
and in his discretion remove all other officers and employees of the
department subject to the approval of the commission.
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Section 44-20-240. There is created the South Carolina
Department of Disabilities and Special Needs which has authority over
all of the state’s services and programs for the treatment and training of
persons with intellectual disability, related disabilities, head injuries,
and spinal cord injuries. This authority does not include services
delivered by other agencies of the State as prescribed by statute. The
department must be comprised of an Intellectual Disability Division, an
Autism Division, and a Head and Spinal Cord Injuries Division. The
department may be divided into additional divisions as may be
determined by the director and approved and named by the
commission. Responsibility for all autistic services is transferred from
the Department of Mental Health to the Department of Disabilities and
Special Needs.

Section 44-20-250. The department shall coordinate services and
programs with other state and local agencies for persons with
intellectual disability, related disabilities, head injuries, and spinal cord
injuries. The department may negotiate and contract with local
agencies, county boards of disabilities and special needs, private
organizations, and foundations in order to implement the planning and
development of a full range of services and programs for persons with
intellectual disability, related disabilities, head injuries, and spinal cord
injuries subject to law and the availability of fiscal resources. The
department has the same right to be reimbursed for expenses in
providing disabilities and special needs services through a contractual
arrangement as it has to be reimbursed for expenses provided through
direct departmental services. The department shall develop service
standards for programs of the department and for programs for which
the department may contract and shall review and evaluate these
programs on a periodic basis.

Section 44-20-255. (A) Upon execution of the deed as provided
in subsection (B) of this section, ownership of the tract of real property
in Richland County described in Section 1 of Act 1645 of 1972 is
confirmed in the South Carolina Department of Disabilities and Special
Needs as the successor agency to the South Carolina Department of
Mental Retardation.

(B) The State Budget and Control Board shall cause to be executed
and recorded an appropriate deed conveying the tract to the South
Carolina Department of Disabilities and Special Needs.
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(C) Proceeds of a subsequent sale of the tract that is the subject of
this section may be retained by the South Carolina Department of
Disabilities and Special Needs.

Section 44-20-260. The department, with funds available for these
purposes, may conduct research to determine the causes, proper
treatment, and diagnosis of intellectual disability, related disabilities,
head injuries, and spinal cord injuries and may use facilities and
personnel under its control and management for carrying out the
research so long as the rights of the client are preserved and prior
consent is obtained pursuant to Section 44-26-180.

Section 44-20-270. The department is designated as the state’s
intellectual disability, related disabilities, head injuries, and spinal cord
injuries authority for the purpose of administering federal funds
allocated to South Carolina for intellectual disability programs, related
disability programs, head injury programs, and spinal cord injury
programs.  This authority does not include the functions and
responsibilities granted to the South Carolina Department of Health
and Environmental Control or to the South Carolina Department of
Vocational Rehabilitation or the administration of the ‘State Hospital
Construction and Franchising Act’.

Section 44-20-280. The department may negotiate and contract
with an agency of the United States or a state or private agency to
obtain grants to assist in the expansion and improvement of services to
persons with intellectual disability, related disabilities, head injuries, or
spinal cord injuries and may expend the grants under the terms and
conditions of the award.

Section 44-20-290. The director or his designee may employ at
regional centers security guards who are vested and charged with the
powers and the duties of peace officers. They may arrest felons and
misdemeanants, eject trespassers, and, without warrant, arrest persons
for disorderly conduct who are trespassers on the grounds of the
regional center and have them tried in a court of competent jurisdiction.
Officers so employed must be bonded and under the direct supervision
of the South Carolina Law Enforcement Division and shall report
directly to the director or his designee.

Section 44-20-300. The department may acquire motor vehicle
liability insurance for employees operating department vehicles or
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private vehicles in connection with their official departmental duties to
protect against liability.

Section 44-20-310. The department may sell timber from its forest
lands with the proceeds from the sales to be deposited in the general
fund of the State. Before a sale, the State Budget and Control Board
shall consult with the State Forester to determine the economic
feasibility of the sale, and a sale must not be made without the approval
of the board.

Section 44-20-320. The department or any of its programs may
accept gifts, bequests, devises, grants, and donations of money, real
property, and personal property for use in expanding and improving
services to persons with intellectual disability, related disabilities, head
injuries, and spinal cord injuries available to the people of this State.
However, nothing may be accepted by the department with the
understanding that it diminishes an obligation for paying care and
maintenance charges or other monies due the department for services
rendered. The commission may formulate policies and promulgate
regulations governing the disposition of gifts, bequests, devises, grants,
and donations. If they are given to a specific service program of the
department they must remain and be used for that program only or to
its successor program.

Section 44-20-330. The department may grant easements, permits,
or rights-of-way on terms and conditions it considers to be in the best
interest of the State, across, over, or under land held by the department
for the construction of water, sewer, drainage, natural gas, telephone,
telegraph, and electric power lines.

Section 44-20-340. (A) A person, hospital, or other organization
may provide information, interviews, reports, statements, written
memoranda, documents, or other data related to the condition and
treatment of a client or applicant to the department, and no liability for
damages or other relief arises against the person, hospital, or
organization for providing the information or material.

(B) All records pertaining to the identity of a person whose
condition or treatment has been studied by the department are
confidential and privileged information. However, upon the written
request of the client, the client’s or applicant’s parent with legal
custody, legal guardian, or spouse with the written permission of the
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client or applicant or under subpoena by a court of law, the department
may furnish pertinent records in its possession to appropriate parties.

Section 44-20-350. (A) Reasonable reimbursement to the State
for its fiscal outlay on behalf of services rendered by the department or
any other agency authorized by the department to offer services to
clients is a just obligation of the person with intellectual disability, a
related disability, head injury, or spinal cord injury, his estate, or his
parent or guardian under the conditions and terms provided in this
section.

(B) The department or an agency authorized by the department to
offer services to clients may charge for its services. However, no
service may be denied a client or his parent or guardian because of
inability to pay part or all of the department’s or other agency’s
expenses in providing that service. Where federal reimbursement is
authorized for services provided, the department initially shall seek
federal reimbursement. No charge or combination of charges may
exceed the actual cost of services rendered. The commission shall
approve the procedures established to determine ability to pay and may
authorize its designees to reduce or waive charges based upon its
findings.

(C) Parents, guardians, or other responsible relatives must not be
charged for regional center or community residential services provided
by the department for their child or ward. However, a person receiving
nonresidential services or his parent or guardian may be assessed a
charge for services received, not to exceed cost. The department with
the approval of the commission may determine for which services it
charges.

(D) The department shall establish a hearing and review procedure
so that a client or his parent or guardian may appeal charges made for
services or may present to officials of the department information or
evidence to be considered in establishing charges. The department
may utilize legal procedures to collect lawful claims.

(E) The department may establish by regulation charges for other
services it renders.

Section 44-20-355. The department shall assess and collect a fee
on all Intermediate Care Facilities for the persons with intellectual
disability, as defined in Section 44-7-130(19). Providers holding
licenses on these facilities shall pay to the department a fee equal to
eight dollars and fifty cents a patient day in these facilities. The



No. 47) OF SOUTH CAROLINA 183

General and Permanent Laws--2011

department shall pay all proceeds from the fee into the general fund of
the State.

Section 44-20-360. (A) The physical boundaries of Midlands
Center, Coastal Center, Pee Dee Center, and Whitten Center are
designated as independent school districts. These facilities may elect
to participate in the usual activities of the districts, to receive state and
federal aid, and to utilize other benefits enjoyed by independent school
districts in general.

(B) The commission operates as the board of trustees for these
districts for administrative purposes, including the receipt and
expenditure of funds granted to these districts for any purpose.

Section 44-20-365. No regional center of the department may be
closed except as authorized by the General Assembly by law in an
enactment that specifies by name the regional center to be closed.

Section 44-20-370. (A) The department shall:

(1) notify applicants when they have qualified under the
provisions of this chapter;

(2) establish standards of operation and service for county
disabilities and special needs programs funded in part or in whole by
state appropriations to the department or through other fiscal resources
under its control;

(3) review service plans submitted by county boards of
disabilities and special needs and determine priorities for funding plans
or portions of the plans subject to available funds;

(4) review county programs covered in this chapter;

(5) offer consultation and direction to county boards;

(6) take other action not inconsistent with the law to promote a
high quality of services to persons with intellectual disability, related
disabilities, head injuries, or spinal cord injuries and their families.

(B) The department shall seek to develop and utilize the most
current and promising methods for the training of persons with
intellectual disability, related disabilities, head injuries, and spinal cord
injuries. It shall utilize the assistance, services, and findings of other
state and federal agencies. The department shall disseminate these
methods to county boards and programs providing related services.

Section 44-20-375. (A) Before July 1, 1992, county boards of
disabilities and special needs must be created within a county or within
a combination of counties by ordinance of the governing bodies of the
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counties concerned. The ordinance must establish the number, terms,
appointment, and removal of board members and provide for their
powers and duties in compliance with state law and the process for
appointing board members which existed on January 1, 1991, must be
preserved in the ordinance. However, where the county legislative
delegation or county council recommends board members to the
appointing authority, the delegation may transfer its authority to
recommend to the council or the council may transfer its authority to
the delegation. If there is a transfer, preservation of the authority to
recommend existing on January 1, 1991, is not required, and the new
recommending authority must be contained in the ordinance.

(B) County boards of disabilities and special needs established
before January 1, 1991, shall continue to exist, operate, and function as
they existed on January 1, 1991, until created by ordinance pursuant to
subsection (A).

(C) After June 30, 1992, the department shall recognize only county
boards of disabilities and special needs that plan, administer, or provide
services to persons with intellectual disability, related disabilities, head
injuries, and spinal cord injuries within a county or combination of
counties which are created or established pursuant to this section,
including those whose members are appointed by the Governor. A
county board of disabilities and special needs created by ordinance
before January 1, 1991, is considered created pursuant to this section,
provided the ordinance includes and complies with the provisions of
subsection (A).

(D) A county board of disabilities and special needs is a public
entity.

(E) In Dorchester County, appointments made pursuant to this
section are governed by the provisions of Act 512 of 1996.

(F) In Georgetown County, appointments made pursuant to this
section are governed by the provisions of Act 515 of 1996.

Section 44-20-378. A county board of disabilities and special
needs established pursuant to Section 44-20-375 must consist of not
less than five members. If the board is created within a combination of
counties, the number of members representing each county must be
proportional to the county’s population in relation to the total
population of the counties served by the board. However, a county
participating in a multicounty board must not have less than two
members. The term of the members is four years and until their
successors are appointed and qualify. Vacancies for unexpired terms
must be filled in the same manner as the original appointments. A
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member may be removed by the appointing authority for neglect of
duty, misconduct, or malfeasance in office after being given a written
statement of reasons and an opportunity to be heard.

Section 44-20-380. (A) County disabilities and special needs
boards are encouraged to utilize lawful sources of funding to further
the development of appropriate community services to meet the needs
of persons with intellectual disability, related disabilities, head injuries,
or spinal cord injuries and their families.

(B) County boards may apply to the department for funds for
community services development under the terms and conditions as
may be prescribed by the department. The department shall review the
applications and, subject to state appropriations to the department or to
other funds under the department’s control, may fund the programs it
considers in the best interest of service delivery to the citizens of the
State with intellectual disability, related disabilities, head injuries, or
spinal cord injuries.

(C) Subject to the approval of the department, county boards may
seek state or federal funds administered by state agencies other than the
department, funds from local governments or from private sources, or
funds available from agencies of the federal government. The county
boards may not apply directly to the General Assembly for funding or
receive funds directly from the General Assembly.

Section 44-20-385.  Subject to the provisions of this chapter and
the regulations of the department each county disabilities and special
needs board:

(1) is the administrative, planning, coordinating, and service
delivery body for county disabilities and special needs services funded
in whole or in part by state appropriations to the department or funded
from other sources under the department’s control. It is a body
corporate in deed and in law with all the powers incident to corporation
including the power to incur debt insofar as that debt is payable from
contract, grant, or other revenues and is not the debt of the State or its
other political subdivisions. A county board may purchase and hold
real and mortgage property and erect and maintain buildings. The
department shall approve all debt of a county board to be paid in whole
or in part from contract, grant, or other revenues provided by the State.
However, the department has no responsibility for the debt so
approved;

(2) shall submit an annual plan and projected budget to the
department for approval and consideration of funding;
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(3) shall review and evaluate on at least an annual basis the county
disabilities and special needs services provided pursuant to this chapter
and report its findings and recommendations to the department;

(4) shall promote and accept local financial support for the county
program from private and other lawful sources and promote public
support from municipal and county sources;

(5) shall employ personnel and expend its budget for the direct
delivery of services or contract with those service vendors necessary to
carry out the county intellectual disability, related disabilities, head
injuries, and spinal cord injuries services program who meet
specifications prescribed by the department;

(6) shall plan, arrange, implement, and monitor working
agreements with other human service agencies, public and private, and
with other educational and judicial agencies;

(7) shall provide the department records, reports, and access to its
sponsored services and facilities the department may require and
submit its sponsored services and facilities to licensing requirements of
the department or to the licensing requirements of other state or local
agencies having this legal authority;

(8) shall represent the best interest of persons with intellectual
disability, related disabilities, head injuries, or spinal cord injuries to
the public, public officials, and other public or private organizations.

Section 44-20-390. (A) In order to provide assistance to families
and individuals the department shall provide an initial intake and
assessment service to a person believed to be in need of services and
who makes application for them. An assessment must be provided
through diagnostic centers approved by the department. If upon
completion of the assessment, the applicant is determined to have
intellectual disability, a related disability, head injury, or spinal cord
injury and be in need of services, he may become a client of the
department and eligible for services. A service plan must be
designated for each person assessed. A person determined to have
intellectual disability, a related disability, head injury, or spinal cord
injury and who chooses to become a client of the department, must be
provided with the delivery or coordination of services by the
department. A person determined not to have intellectual disability, a
related disability, head injury, or spinal cord injury may be provided by
the department with referral and assistance in obtaining appropriate
services or further evaluation.

(B) Service plans must recommend the services to assist the
individual in developing to the fullest potential in the least restrictive
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environment available. The department shall determine the ‘least
restrictive environment” and may contract with individuals or
organizations for a reasonable sum as determined by the department to
provide the services. The department shall review service plans of its
clients at least periodically according to standards prescribing the
frequency to ensure that appropriate services are being provided in the
least restrictive environment available. The parents, the legal guardian,
the client, and other appropriate parties must be included in the review.
The department shall develop standards prescribing the service plan
review.

(C) No individual believed to have intellectual disability, a related
disability, head injury, or spinal cord injury may be admitted to the
services of the department until he has been examined at a diagnostic
center of the department or a diagnostic center approved by the
department and certified by the department on the basis of acceptable
data to have intellectual disability, a related disability, head injury, or
spinal cord injury or unless he is an infant at risk of a developmental
disability and in need of the department’s services.

(D) The applicant shall meet residency requirements in at least one
of the following categories:

(1) The applicant or his spouse, parent, with or without legal
custody, or legal guardian is domiciled in South Carolina.

(2) The applicant or his spouse, parent, with or without legal
custody, or legal guardian lives outside South Carolina but retains legal
residency in this State and demonstrates to the department’s
satisfaction his intent to return to South Carolina.

(3) The applicant or his spouse or parent, with or without legal
custody, or legal guardian is a legal resident of a state which is an
active member of the Interstate Compact on Mental Health and
qualifies for services under it.

Section 44-20-400. Upon the written request of the person, the
person’s parents, parent with legal custody, or lawful custodian or legal
guardian and subject to the availability of suitable accommodations and
services, a person with intellectual disability, a related disability, head
injury, or spinal cord injury may be admitted to the services of the
department for evaluation and diagnosis and shall remain in the
residential services of the department for that period required to
complete the diagnostic study. However, this period may not exceed
thirty days except upon approval of the director or his designee.
Individuals admitted under the provisions of this section are subject to
the same regulations and departmental policies as regular admissions.
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The department may prescribe the form of the written application for
diagnostic services.

Section 44-20-410. A person who is determined to be eligible for
services is subject to the following considerations regarding his order
of admission to services and programs:

(1) relative need of the person for special training, supervision,
treatment, or care;

(2) availability of services suitable to the needs of the applicant.

Section 44-20-420. The director or his designee may designate the
service or program in which a client is placed. The appropriate
services and programs must be determined by the evaluation and
assessment of the needs, interests, and goals of the client.

Section 44-20-430. The director or his designee has the final
authority over applicant eligibility, determination, or services and
admission order, subject to policies adopted by the commission.

Section 44-20-440.  Subject to the availability of suitable services
and programs and subject to the provisions of ‘Requirement for
Admission to Services’, ‘Order in which Person May be Admitted’,
and ‘Final Authority over Eligibility’, the director or his designee may
admit a client to the services of the department upon the written request
of the parents of the person with intellectual disability, a related
disability, head injury, or spinal cord injury, a parent with legal
custody, spouse, lawful custodian or legal guardian, or the person with
intellectual disability, a related disability, head injury, or spinal cord
injury seeking to be admitted to the department’s services if the person
is twenty-one years of age or over and competent to make the decision.
The department shall prescribe the form of the application for services.

Section 44-20-450. (A) Proceedings for the involuntary admission
of a person with intellectual disability or a related disability to the
services of the department may be initiated by the filing of a verified
petition with the probate or the family court by:

(1) the spouse;

(2) arelative;

(3) the parents;

(4) a parent with legal custody;

(5) the legal guardian of the person;
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(6) the person in charge of a public or private institution in which
the individual is residing at the time;

(7) the director of the county department of social services of the
county in which the person resides; or

(8) asolicitor or an assistant solicitor responsible for the criminal
prosecution pursuant to Section 44-23-430(2).

Upon filing of the petition, the judge shall set a date for a hearing on
it and ensure that the client has an attorney who represents him. The
parents, parent with legal custody, spouse, guardian, or nearest known
relative of the person alleged to have intellectual disability or a related
disability and in whose behalf the petition has been made and in the
discretion of the court, the individual alleged to have intellectual
disability or a related disability and the department must be served by
the court with a written notice of the time and place of the hearing,
together with a written statement of the matters stated in the petition. If
no parent, spouse, legal guardian, or known relative of the person
alleged to have intellectual disability or a related disability is found, the
court shall appoint a guardian ad litem to represent the person alleged
to have intellectual disability or a related disability, and the notice must
be served upon the guardian. If the parent, spouse, guardian, or known
relative of the person alleged to have intellectual disability or a related
disability is found, he must be notified of the right to an attorney at the
hearing.

(B) The hearing on the petition may be in the courthouse or at the
place of residence of the person alleged to have intellectual disability
or a related disability or at another place considered appropriate by the
court. The person alleged to have intellectual disability or a related
disability does not need to be present if the court determines that the
hearing would be injurious or detrimental to the person alleged to have
intellectual disability or a related disability or if the person’s mental or
physical condition prevents his participation in the hearing. However,
his attorney must be present.

(C) A report of the person in charge of the examination of the
person alleged to have intellectual disability or a related disability at
the diagnostic center referred to in ‘Requirement for Admission’ must
be submitted to the court at the hearing. The court may not render
judgment in the hearing unless this report is available and introduced.

(D) If the court determines that the evidence presented by the
examiners at the diagnostic center, along with other evidence presented
to the court, is to the effect that the person does not in fact have
intellectual disability or a related disability to an extent which would



190 STATUTES AT LARGE (No. 47

General and Permanent Laws--2011

require commitment, it shall terminate the proceeding and dismiss the
petition.

(E) If the person is found by the court to have intellectual disability
or a related disability and be in need of placement in a facility or
service program of the department, the court shall order that he be
admitted to the jurisdiction of the department as soon as necessary
services are available and include in the order a summary of the
evidence presented and order of the court.

(F) The department shall inform the court as soon after the date of
the order as practical that suitable accommodations and services are
available to meet the needs of the person with intellectual disability or
a related disability. Upon notification, the court shall direct the
petitioner in these proceedings to transport the person with intellectual
disability or a related disability to a program the department designates.

(G) A party to these proceedings may appeal from the order of the
court to the court of common pleas, and a trial de novo with a jury must
be held in the same manner as in civil actions unless the petitioner
through his attorney waives his right to a jury trial. Pending a final
determination of the appeal, the person with intellectual disability or a
related disability must be placed in protective custody in either a
facility of the department or in some other suitable place designated by
the court. No person with intellectual disability or a related disability
must be confined in jail unless there is a criminal charge pending
against him.

Section 44-20-460. (A) A person admitted or committed to the
services of the department remains a client and is eligible for services
until discharged. When the department determines that a client
admitted to services is no longer in need of them, the director or his
designee may discharge him. When the only basis of the department’s
provision of services to a client is that he is a person with intellectual
disability or a related disability and it is determined that he is no longer
in that condition, the director or his designee shall discharge him as
soon as practical. A client of the department who is receiving
residential services may be released to his spouse, parent, guardian, or
relative or another suitable person for a time and under conditions the
director or his designee may prescribe.

(B) When a client voluntarily admitted requests discharge or the
person upon whose application the client was admitted to the
department’s services requests discharge in writing, the client may be
detained by the department for no more than ninety-six hours.
However, if the condition of the person is considered by the director or
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his designee to be such that he cannot be discharged with safety to
himself or with safety to the general public, the director or his designee
may postpone the requested discharge for not more than fifteen days
and cause to be filed an application for judicial admission. For the
purpose of this section, the Probate Court or Family Court of the
county in which the facility where the person with intellectual
disability or a related disability resides is located is the venue for
judicial admission. Pending a final determination on the application,
the court shall order the person with intellectual disability or a related
disability placed in protective custody in either a facility of the
department or in some other suitable place designated by the court.

Section 44-20-470. (A) The department may return a nonresident
person with intellectual disability or a related disability admitted to a
service or program in this State to the proper agency of the state of his
residence.

(B) The department is authorized to enter into reciprocal
agreements with the proper agencies of other states to facilitate the
return to the state of their residence persons admitted or committed to
services for persons with intellectual disability or a related disability in
this State or other states.

(C) The department may detain a person with intellectual disability
or a related disability returned to this State from the state of his
commitment for not more than ninety-six hours pending order of the
court in commitment proceedings in this State.

(D) The expense of returning persons with intellectual disability or
a related disability to other states must be paid by this State, and the
expense of returning residents of this State with intellectual disability
or a related disability must be paid by the state making the return when
interstate agreements to that effect have been negotiated.

Section 44-20-480. When the department determines that the
welfare of a client would be facilitated by his placement out of the
home, the client must be evaluated by the department, and the least
restrictive level of care possible for the client must be recommended
and provided when available. The department shall determine which
levels of care are more restrictive and is responsible for providing a
range of placements offering various levels of supervision. The
department may pay an individual or organization furnishing
residential alternatives to clients under this section a reasonable sum
for services rendered, as determined by the department.
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Section 44-20-490. (A) When the department determines that a
client may benefit from being placed in an employment situation, the
department shall regulate the terms and conditions of employment,
shall supervise persons with intellectual disability, a related disability,
head injury, or spinal cord injury so employed, and may assist the
client in the management of monies earned through employment to the
end that the best interests of the client are served.

(B) The department may operate sheltered employment and training
programs at its various facilities and in communities and may pay
clients employed in these settings from earnings of the program or
from other funds available for this purpose.

(C) Clients who receive job training and employment services from
the department must be compensated in accordance with applicable
state and federal laws and regulations.

Section 44-20-500. When a client is absent from a facility or
program and there is probable cause the client may be in danger, the
director or his designee may issue an order of confinement for the
client. This order, when endorsed by the judge of the probate, family,
or Circuit Court of the county in which the client is present or residing,
authorizes a peace officer to take the client into custody for not more
than twenty-four hours and to return him or cause him to be returned to
the place designated by the director or his designee.

Section 44-20-510. Placement of a person with intellectual
disability, a related disability, head injury, or spinal cord injury in a
program of the department does not preclude his attendance in
community-based public school classes when the individual qualifies
for the classes.

Article 5
Licensure and Regulation of Facilities and Programs

Section 44-20-710. No day program in part or in full for the care,
training, or treatment of a person with intellectual disability, a related
disability, head injury, or spinal cord injury may deliver services unless
a license first is obtained from the department. For the purpose of this
article ‘in part’ means a program operating for ten hours a week or
more. Educational and training services offered under the sponsorship
and direction of school districts and other state agencies are not
required to be licensed under this article.
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Section 44-20-720. The department shall establish minimum
standards of operation and license programs provided for in ‘Facilities
and Programs must be Licensed’.

Section 44-20-730. In determining whether a license may be
issued, the department shall consider if the program for which the
license is applied conforms with the local and state service plans and if
the proposed location conforms to use.

Section 44-20-740. No day program may accept a person with
intellectual disability, a related disability, head injury, or spinal cord
injury for services other than those for which it is licensed. No
program may serve more than the number of clients as provided on the
license. An applicant for a license shall file an application with the
department in a form and under conditions the department may
prescribe. The license must be issued for up to three years unless
sooner suspended, revoked, or surrendered. The license is not
transferable and must not be assigned.

Section 44-20-750. The department shall make day program
inspections as it may prescribe by regulation. The day programs
subject to this article may be visited and inspected by the director or his
designees no less than annually and before the issuance of a license.
Upon request, each program shall file with the department a copy of its
bylaws, regulations, and rates of charges. The records of each licensed
program are open to the inspection of the director or his designees.

Section 44-20-760. Information received by the department
through licensing inspections or as otherwise authorized may be
disclosed publicly upon written request to the department. The reports
may not identify individuals receiving services from the department.

Section 44-20-770. The department shall deny, suspend, or revoke
a license on any of the following grounds:

(1) failure to establish or maintain proper standards of care and
service as prescribed by the department;

(2) conduct or practices detrimental to the health or safety of
residents or employees of the day program. This item does not apply to
healing practices authorized by law;

(3) violation of the provisions of this article or regulations
promulgated under it.
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Section 44-20-780. (A) The department shall give written
notification to the governing board or if none, the operator of a
program of deficiencies, and the applicant or licensee must be given a
specified time in which to correct the deficiencies. If the department
determines to deny, suspend, or revoke a license, it shall send to the
applicant or licensee by certified mail a notice setting forth the reason
for the determination. The denial, suspension, or revocation becomes
final fifteen calendar days after the mailing of the notice, unless the
applicant or licensee within that time gives written notice of his desire
for a hearing. If the applicant or licensee gives that notice, he must be
given a hearing before the department and may present evidence. On
the basis of the evidence, the determination must be affirmed or set
aside by the director, and a copy of the decision, setting forth the
findings of fact and the reasons upon which it is based must be sent by
registered mail to the applicant.

(B) If an existing program has conditions or practices which, in the
department’s judgment, provide an immediate threat to the safety and
welfare of the person with intellectual disability, a related disability,
head injury, or spinal cord injury served, the department may
immediately suspend or revoke the license of the program.
Notification of the program board or operator by certified mail of the
license suspension or revocation also must include the reasons or
conditions. A person operating a program which has had its license
suspended or revoked must be punished as provided in ‘Injunctions;
Penalties’.

Section 44-20-790. The procedures governing hearings authorized
by ‘Notice of Deficiencies . . .” must be in accordance with regulations
promulgated by the department. The director may appoint a review
team, including consumers, to assist in the collection of information
pertinent to the hearing.

Section 44-20-800. An applicant or licensee who is dissatisfied
with the decision of the department as a result of the hearing provided
for by ‘Procedures Governing Disciplinary Hearings . . .” may appeal to
a South Carolina administrative law judge as provided in Article 5,
Chapter 23, Title 1.

Section 44-20-900. (A) The department, in accordance with the
laws of the State governing injunctions and other processes, may
maintain an action in the name of the State against a person for
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establishing, conducting, managing, or operating a day program for the
care, training, and treatment of a person with intellectual disability, a
related disability, head injury, or spinal cord injury without obtaining a
license as provided in this article. In charging a defendant in a
complaint in the action, it is sufficient to charge that the defendant,
upon a certain day and in a certain county, provided day program
services without a license, without averring more particular facts
concerning the charge.

(B) A person violating the provisions of this article is guilty of a
misdemeanor and, upon conviction, must be fined not more than one
thousand dollars for a first offense and two thousand dollars for a
subsequent offense. Each day the day program operates after a first
conviction is considered a subsequent offense.

Section 44-20-1000. Licensing by the department must be done in
conjunction with and not in place of licensing by an agency having
responsibilities outside the department’s jurisdiction. = However,
nothing in this section prevents the department from entering into
cooperative agreements or contracts with an agency which has or may
have licensing responsibilities in order to accomplish the licensing of
programs.

Article 7
Capital Improvements for Disabilities and Special Needs

Section 44-20-1110. The department has authority for all of the
state’s disabilities and special needs services and programs.

Section 44-20-1120. The commission may raise monies for the
construction of improvements under the terms and conditions of this
article.

Section 44-20-1130. The aggregate of the outstanding principal
amounts of state capital improvement bonds issued for the commission
may not exceed twenty million dollars.

Section 44-20-1140. If the commission determines that
improvements are required for a residential regional center or
community facility, it may make application for them to the State
Budget and Control Board. The application must contain:
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(1) a description of the improvements sought and their estimated
cost;

(2) the number of paying clients receiving services from the
department, the amount of fees received from the clients during the
preceding fiscal year, and the estimated amount to be received from
them during the next succeeding fiscal year;

(3) the revenues derived from the paying clients during the
preceding three fiscal years;

(4) a suggested maturity schedule, which may not exceed twenty
years, for the repayment of monies to be made available to the
commission for state capital improvement bonds;

(5) a statement showing the debt service requirements of other
outstanding obligations.

Section 44-20-1150. The State Budget and Control Board may
approve, in whole or in part, or may modify an application received
from the commission. If it finds that a need for the improvements
sought by the commission exists, it may contract to make available to
the commission funds to be realized from the sale of state capital
improvements bonds if it finds that the revenues for the preceding
fiscal year, if multiplied by the number of years, which may not exceed
twenty, contemplated by the suggested or revised maturity schedule for
the repayment of the monies to be made available to the commission,
result in the production of a sum equal to not less than one hundred
twenty-five percent of the aggregate principal and interest requirement
of all outstanding obligations and all obligations to be incurred by the
commission.

Section 44-20-1160. Upon receiving the approval of the State
Budget and Control Board the commission shall obligate itself to apply
all monies derived from its revenues to the payment of the principal
and interest of its outstanding obligations and those to be issued and to
deliver to the board its obligations.

Section 44-20-1170. (A) Following the execution and delivery of
its obligations, the commission shall remit to the State Treasurer all its
revenues, including accumulated revenues not applicable to prior
obligations, for credit to a special fund. The special fund must be
applied to meet the sums due by the commission under its obligations.
These monies from the special fund must be applied by the State
Treasurer to the payment of the principal of and interest on outstanding
state capital improvement bonds.
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(B) If the accumulation of revenues of the commission in the
special fund exceeds the payment due or to become due during the then
current fiscal year and an additional sum equal to the maximum annual
debt service requirement of the obligations for a succeeding fiscal year,
the State Budget and Control Board may permit the commission to
withdraw the excess and apply it to improvements that have received
the approval of the board or to transfer the excess out of the special
fund for contract awards to local disabilities and special needs boards
for needed improvements at the local level and for nonrecurring
prevention, assistive technology, and quality initiatives at the regional
centers and local boards.”

Term revised

SECTION 3. Chapter 21, Title 44 of the 1976 Code is amended to
read:

“CHAPTER 21
Department of Disabilities and Special Needs Family Support Services

Section 44-21-10. (A) It is the intent of the General Assembly that
individuals with intellectual disability or related disabilities or head
injuries, spinal cord injuries, or similar disabilities and their families be
afforded supports that emphasize community living and enable them to
enjoy typical lifestyles. One way to do this is to recognize that families
are the greatest resource available to individuals with intellectual
disability or related disabilities or head injuries, spinal cord injuries, or
similar disabilities and that families must be supported in their role as
primary caregivers. The General Assembly finds that supporting
individuals and families in their effort to care for themselves or their
family members at home is more efficient, cost-effective, and sensitive
than maintaining people with intellectual disability or related
disabilities in out-of-home residential settings.

(B) The intent of the Family Support Services Program provided for
in this chapter is to assist individuals with disabilities and their families
who desire or choose to support a family member with intellectual
disability or a related disability or head injury, spinal cord injury, or
similar disability in their home. The program is not meant to create a
hardship on a family by supplanting or diverting access from other
appropriate or necessary services. It is recognized that persons with
intellectual disability or related disabilities or head injuries, spinal cord
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injuries, or similar disabilities have the right to receive services from
public and other agencies that provide services to South Carolina
citizens and to have those services coordinated with the services
needed because of their disabilities. It is the position of this State that
children and adults have the right to live with their families. The
individual’s and family’s circumstances and desires must be taken into
account when considering the appropriate types of services or supports
which can best meet the needs of the individual and family.

(C) In recognition of the importance of families, the following
principles must be used as guidelines in developing services to support
families:

(1) Families and individuals with intellectual disability or related
disabilities or head injuries, spinal cord injuries, or similar disabilities
are best able to determine their own needs and should be able to make
decisions concerning necessary, desirable, and appropriate services.

(2) Individuals and families should receive the support necessary
to care for themselves or their family member at home.

(3) Family support is needed throughout the lifespan of an
individual with intellectual disability or related disabilities or head
injuries, spinal cord injuries, or similar disabilities.

(4) Family support services should be sensitive to the unique
needs, strengths, and values of the individuals and the family and
should be responsive to the needs of the entire family.

(5) Family support should build on existing social networks and
natural sources of support and should encourage community
integration.

(6) Family support services should be provided in a manner that
develop comprehensive, responsive, and flexible support to individuals
and families as their needs evolve over time.

(7) Family support services should be coordinated across the
numerous agencies likely to provide resources and services to
individuals and families and should be provided equitably across the
State.

(8) Family, individual, and community-based services should be
based on the principles of sharing ordinary places, developing
meaningful relationships, learning things that are useful, making
choices, as well as promoting an individual’s self-esteem.

(9) Family support services should be sufficient to enable
families to keep their family members with intellectual disability or
related disabilities or head injuries, spinal cord injuries, or similar
disabilities at home or be sufficient to enable the individual with a
disability to remain at home.
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(10) Services provided through the Family Support Program must
be coordinated closely with services received from public and other
agencies and shall foster collaboration and cooperation with all
agencies providing services to individuals with intellectual disability or
related disabilities or head injuries, spinal cord injuries, or similar
disabilities.

(D) The General Assembly recognizes that the South Carolina
Department of Disabilities and Special Needs for several years has
developed and maintained a family support program that provides
support services to some families with members with intellectual
disability. The success of this program demonstrates the need and
value of family support services. More families in the State should be
able to receive appropriate services and assistance needed to stabilize
the family unit.

Section 44-21-20. As used in this chapter:

(1) ‘Department’ means the Department of Disabilities and Special
Needs.

(2) ‘Family support’” means goods and services needed by
individuals or families to care for themselves or their family members
with intellectual disability or related disabilities or head injuries, spinal
cord injuries, or similar disabilities and to enjoy a quality of life
comparable to other community members.

(3) ‘Family Support Program’ means a coordinated system of
family support services administered by the department directly or
through contracts with private nonprofit or governmental agencies
across the State, or both.

Section 44-21-30. The department may contract with or make
grants to agencies or individuals to provide for a Family Support
Program in accordance with this chapter. Services and supports
developed must be flexible to address individual and family needs.

Section 44-21-40. The focus of the Family Support Program is
supporting:

(1) families with children with intellectual disability or related
disabilities or head injuries, spinal cord injuries, or similar disabilities,
twenty-one years of age and younger;

(2) persons older than twenty-one years of age with intellectual
disability or related disabilities or head injuries, spinal cord injuries, or
similar disabilities who choose to live with their families;
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(3) persons older than twenty-one years of age with intellectual
disability or related disabilities or head injuries, spinal cord injuries, or
similar disabilities who are residing in the community in an
unsupported setting, not a state or federally funded program.

Section 44-21-50. The contracted agency shall assist each
individual or family for whom services will be provided in assessing its
needs and shall prepare a written plan with the person and family. The
needs and preferences of the individual and family will be the basis for
determining what goods and services will be provided within the
resources available.

Section 44-21-60. The services in the Family Support Program
include, but are not limited to, family support services coordination,
information, referral, advocacy, educational materials, emergency and
outreach services, and other individual and family-centered assistance
services such as:

(1) respite care;

(2) personal assistance services;

(3) child care;

(4) homemaker services;

(5) minor home and work site modifications and vehicular
modifications;

(6) specialized equipment and maintenance and repair;

(7) specialized nutrition and clothing and supplies;

(8) transportation services;

(9) health-related costs not otherwise covered;

(10) licensed nursing and nurses’ aid services;

(11) family counseling, training, and support groups;

(12) financial assistance;

(13) emergency services;

(14) recreation and leisure needs.

Section 44-21-70. Implementation of this chapter and the Family
Support Program is contingent upon annual appropriation of sufficient
funding for the program and benefits. This chapter does not establish
or authorize creation of an entitlement program or benefit.

Section 44-21-80. (A) The Department of Pediatrics of the Medical
University of South Carolina, the University Pediatrics of the
University Affiliated Program of the University of South Carolina, and
the Children’s Hospital of the Greenville Hospital System, are each
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hereby authorized, as agents of the State of South Carolina, to fulfill
the role of Regional Tertiary Level Developmental Evaluation Centers
providing comprehensive developmental assessment and treatment
services for children with developmental disabilities, significant
developmental delays, or behavioral or learning disorders.

(B) As developmental evaluation centers, the above named
institutions shall provide a seamless continuum of developmental
services, including medically necessary diagnostic and treatment
services for the purpose of correcting or ameliorating physical or
mental illnesses and conditions which, left untreated, would negatively
impact the health and quality of life of South Carolina’s children.
Further, these centers shall work collectively with the teaching,
training, and research entities of each institution, extending the state’s
efforts to prepare professionals to work in the field of developmental
medicine, while lending expertise to the research efforts in this field.

(C) The developmental evaluation centers shall be involved in
research, planning, and needs assessment of issues related to
developmental disabilities and shall be committed to develop a
regionalized system of community-based, family-centered care for
children with developmental and behavioral disabilities. In so doing,
the centers shall serve as primary points of entry for developmental
evaluation services and as regional coordinators for the delivery of the
services and are encouraged to affiliate with other providers thus
enhancing the availability of high quality services for the children of
South Carolina.”

Term revised

SECTION 4. Section 44-23-10(21) of the 1976 Code, as last amended
by Act 266 of 2008, is further amended to read:

“(21) ‘Person with intellectual disability’ means a person, other
than a person with a mental illness primarily in need of mental health
services, whose inadequately developed or impaired intelligence and
adaptive level of behavior require for the person’s benefit, or that of the
public, special training, education, supervision, treatment, care, or
control in the person’s home or community or in a service facility or
program under the control and management of the Department of
Disabilities and Special Needs.”
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SECTION 5. Articles 3 and 5 of Chapter 23, Title 44 of the 1976
Code are amended to read:

“Article 3
Detention, Confinement, and Transfer of Confined Persons

Section 44-23-210. A person confined in a state institution or a
person confined in a state or private mental health or intellectual
disability facility may be transferred to another mental health or
intellectual disability facility if:

(1) the director of a state institution not under the jurisdiction of the
Department of Mental Health requests the admission of a person
confined there to a state mental health facility if the person is suspected
of having a mental illness. If after full examination by two designated
examiners, one of whom must be a licensed physician, the director of
the mental health facility is of the opinion that the person has a mental
illness, the director shall notify the director of the institution or the
facility to which the person was admitted who shall commence
proceedings pursuant to Sections 44-17-510 through 44-17-610;

(2) the director of a facility in which the patient resides determines
that it would be consistent with the medical needs of the person, the
Department of Mental Health may transfer or authorize the transfer of
the patient from one facility to another. If the transfer is from a less
restricted facility to a substantially more secure facility and the patient
objects to the transfer, a hearing to give the patient a reasonable
opportunity to contest the transfer must be held pursuant to Sections
44-17-540 through 44-17-570. When a patient is transferred, written
notice must be given to the patient’s legal guardian, attorney, parents,
or spouse or, if none be known, to the patient’s nearest known relative
or friend. This section may not be construed to apply to transfers of a
patient within a mental health facility; or

(3) the legal guardian, parent, spouse, relative, or friend of an
involuntary patient submits a request for the transfer of the patient from
one Department of Mental Health facility to another and the reasons for
desiring the transfer and unless the Department of Mental Health
reasonably determines that it would be inconsistent with the medical
needs of the person, the transfer must be made. If the transfer is from a
less restricted to a substantially more secure facility, item (2) governs.
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Section 44-23-220. No person who is mentally ill or who has an
intellectual disability shall be confined for safekeeping in any jail. If it
appears to the officer in charge of the jail that such a person is in
prison, he shall immediately cause the person to be examined by two
examiners designated by the Department of Mental Health or the
Department of Disabilities and Special Needs, or both, and if in their
opinion admission to a mental health or intellectual disability facility is
warranted, the officer in charge of the jail shall commence proceedings
pursuant to Sections 44-17-510 through 44-17-610, or Section
44-21-90. If hospitalization is ordered, the person shall be discharged
from the custody of the officer in charge of the jail and shall be
admitted to an appropriate mental health or intellectual disability
facility.

Section 44-23-240.  Any person who wilfully causes, or conspires
with or assists another to cause the unwarranted confinement of any
individual under the provisions of this chapter, Chapter 9, Chapter 11,
Chapter 13, Article 1, Chapter 15, Chapter 17, or Chapter 27, shall be
fined not exceeding one thousand dollars or imprisoned for not
exceeding one year, or both.

Section 44-23-250. Whenever reference is made requiring the
signature of the director of any state mental health facility, the
reference means the director of the facility or the director’s designee.

Article 5
Fitness to Stand Trial

Section 44-23-410. (A) Whenever a judge of the circuit court or
family court has reason to believe that a person on trial before him,
charged with the commission of a criminal offense or civil contempt, is
not fit to stand trial because the person lacks the capacity to understand
the proceedings against him or to assist in his own defense as a result
of a lack of mental capacity, the judge shall:

(1) order examination of the person by two examiners designated
by the Department of Mental Health if the person is suspected of
having a mental illness or designated by the Department of Disabilities
and Special Needs if the person is suspected of having intellectual
disability or having a related disability or by both sets of examiners if
the person is suspected of having both mental illness and intellectual
disability or a related disability. The examination must be made within
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thirty days after the receipt of the court’s order and may be conducted
in any suitable place unless otherwise designated by the court; or

(2) order the person committed for examination and observation
to an appropriate facility of the Department of Mental Health or the
Department of Disabilities and Special Needs for a period not to
exceed fifteen days.

(B) Before the expiration of the examination period or the
examination and observation period, the Department of Mental Health
or the Department of Disabilities and Special Needs, as appropriate,
may apply to a judge designated by the Chief Justice of the South
Carolina Supreme Court for an extension of time up to fifteen days to
complete the examination or the examination and observation.

(C) If the person or the person’s counsel requests, the court may
authorize the person to be examined additionally by a designated
examiner of the person’s choice. However, the court may prescribe the
time and conditions under which the independent examination is
conducted.

(D) If the examiners designated by the Department of Mental
Health find indications of intellectual disability or a related disability
but not mental illness, the department shall not render an evaluation on
the person’s mental capacity, but shall inform the court that the person
is ‘not mentally ilI” and recommend that the person should be evaluated
for competency to stand trial by the Department of Disabilities and
Special Needs. If the examiners designated by the Department of
Disabilities and Special Needs find indications of mental illness but not
intellectual disability or a related disability, the department shall not
render an evaluation on the person’s mental capacity, but shall inform
the court that the person does ‘not have intellectual disability or a
related disability’ and recommend that the person should be evaluated
for competency to stand trial by the Department of Mental Health. If
either the Department of Mental Health or the Department of
Disabilities and Special Needs finds a preliminary indication of a dual
diagnosis of mental illness and intellectual disability or a related
disability, this preliminary finding must be reported to the court with
the recommendation that one examiner from the Department of Mental
Health and one examiner from the Department of Disabilities and
Special Needs be designated to further evaluate the person and render a
final report on the person’s mental capacity.

Section 44-23-420. (A) Within ten days of examination under
Section 44-23-410(A)(1) or at the conclusion of the observation period
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under Section 44-23-410(A)(2), the designated examiners shall make a
written report to the court which shall include:

(1) adiagnosis of the person’s mental condition; and

(2) clinical findings bearing on the issues of whether or not the
person is capable of understanding the proceedings against him and
assisting in his own defense, and if there is a substantial probability
that he will attain that capacity in the foreseeable future.

(B) The report of the designated examiners shall not contain any
findings nor shall the examiners testify on the question of insanity
should it be raised as a defense unless further examination on the
question of insanity is ordered by the court.

(C) The report is admissible as evidence in subsequent hearings
pursuant to Section 44-23-430.

Section 44-23-430. Upon receiving the report of the designated
examiners, the court shall set a date for and notify the person and his
counsel of a hearing on the issue of his fitness to stand trial. If, in the
judgment of the designated examiners or the superintendent of the
facility if the person has been detained, the person is in need of
hospitalization, the court with criminal jurisdiction over the person may
authorize his detention in a suitable facility until the hearing. The
person shall be entitled to be present at the hearings and to be
represented by counsel. If upon completion of the hearing and
consideration of the evidence the court finds that:

(1) the person is fit to stand trial, it shall order the criminal
proceedings resumed; or

(2) the person is unfit to stand trial for the reasons set forth in
Section 44-23-410 and is unlikely to become fit to stand trial in the
foreseeable future, the solicitor responsible for the criminal prosecution
shall initiate judicial admission proceedings pursuant to Sections
44-17-510 through 44-17-610 or Section 44-20-450 within fourteen
days, excluding Saturdays, Sundays, and holidays, during which time
the court may order the person hospitalized, may order the person to
continue in detention if detained, or, if on bond, may permit the person
to remain on bond; or

(3) the person is unfit to stand trial but likely to become fit in the
foreseeable future, the court shall order him hospitalized up to an
additional sixty days. If the person is found to be unfit at the
conclusion of the additional period of treatment, the solicitor
responsible for the criminal prosecution shall initiate judicial admission
proceedings pursuant to Sections 44-17-510 through 44-17-610 or
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Section 44-20-450 within fourteen days, excluding Saturdays, Sundays,
and holidays, during which time the person shall remain hospitalized.

Subject to the provisions of Section 44-23-460, persons against
whom criminal charges are pending shall have all the rights and
privileges of other involuntarily hospitalized persons.

Persons against whom criminal charges are pending but who are not
involuntarily committed following judicial admission proceedings shall
be released.

Section 44-23-440. A finding of unfitness to stand trial under
Section 44-23-430 does not preclude any legal objection to the
prosecution of the individual which is susceptible of fair determination
prior to trial and without the personal participation of the defendant.

If either the person found unfit to stand trial or his counsel believes
he can establish a defense of not guilty to the charges other than the
defense of insanity, he may request an opportunity to offer a defense on
the merits to the court. The court may require affidavits and evidence
in support of such request. If the court grants such request, the
evidence of the State and the defendant shall be heard before the court
sitting without a jury. If after hearing such petition the court finds the
evidence is such as would entitle the defendant to a directed verdict of
acquittal, it shall dismiss the indictment or other charges.

Section 44-23-450. A finding of unfitness to stand trial under
Section 44-23-430 may be reexamined by the court upon its own
motion, or that of the prosecuting attorney, the person found unfit to
stand trial, his legal guardian, or his counsel. Upon receipt of the
petition, the court shall order an examination by two designated
examiners whose report shall be submitted to the court and shall
include underlying facts and conclusions. The court shall notify the
individual, his legal guardian, and his counsel of a hearing at least ten
days prior to such hearing. The court shall conduct the proceedings in
accordance with Section 44-23-430, except that any petition that is
filed within six months after the initial finding of unfitness or within
six months after the filing of a previous petition under this section shall
be dismissed by the court without a hearing.

Section 44-23-460. When the superintendent of a hospital or
intellectual disability facility believes that a person against whom
criminal charges are pending no longer requires hospitalization, the
court in which criminal charges are pending shall be notified and shall
set a date for and notify the person of a hearing on the issue of fitness
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pursuant to Section 44-23-430. At such time, the person shall be
entitled to assistance of counsel:

(1) if upon the completion of the hearing, the court finds the person
unfit to stand trial, it shall order his release from the hospital; and

(2) if such a person has been hospitalized for a period of time
exceeding the maximum possible period of imprisonment to which the
person could have been sentenced if convicted as charged, the court
shall order the charges dismissed and the person released; or

(3) the court may order that criminal proceedings against a person
who has been found fit to stand trial be resumed, or the court may
dismiss criminal charges and order the person released if so much time
has elapsed that prosecution would not be in the interest of justice.”

Term revised

SECTION 6. Chapter 26, Title 44 of the 1976 Code is amended to
read:

“CHAPTER 26
Rights of Clients with Intellectual Disability

Section 44-26-10. As used in this chapter:

(1) ‘Aversive stimuli’ means a clinical procedure which staff apply,
contingent upon the exhibition of maladapted behavior, startling,
unpleasant, or painful stimuli or stimuli that have a potentially noxious
effect.

(2) ‘Client’” means a person who is determined by the South
Carolina Department of Disabilities and Special Needs to have
intellectual disability or a related disability and is receiving services or
is an infant at risk of having intellectual disability or a related disability
and is receiving services.

(3) ‘Client’s representative’ means the client’s parent, guardian,
legal counsel, or other person who acts on behalf or in the best interest
of a person with intellectual disability or a related disability.

(4) ‘Director’ means the South Carolina Director of Disabilities and
Special Needs.

(5) ‘Court’ means a probate court of appropriate jurisdiction unless
specified otherwise.

(6) ‘Department’ means the South Carolina Department of
Disabilities and Special Needs.
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(7) ‘Facility’” means a residential setting operated, assisted, or
contracted out by the department that provides twenty-four hour care
and supervision.

(8) ‘Habilitation” means the attempt to remedy the delayed learning
process to develop maximum growth potential by the acquisition of
self-help, language, personal, social, educational, vocational, and
recreational skills.

(9) ‘Intellectual disability’ means significantly subaverage general
intellectual functioning existing concurrently with deficits in adaptive
behavior and manifested during the developmental period.

(10) ‘Intellectual disability professional’ means a person responsible
for supervising a client’s plan of care, integrating various aspects of the
program, recording progress, and initiating periodic review of each
individual plan of habilitation.

(11)  ‘Interdisciplinary team’ means persons drawn from or
representing the professional disciplines or service areas included in
the individual habilitation plan.

(12) ‘Major medical treatment’ means a medical, surgical, or
diagnostic intervention or procedure proposed for a person with
intellectual disability or a related disability, where a general anesthetic
is used or which involves a significant invasion of bodily integrity
requiring an incision, producing substantial pain, discomfort,
debilitation, or having a significant recovery period. It does not
include routine diagnosis or treatment such as the administration of
medications or nutrition or the extractions of bodily fluids for analysis
or dental care performed with a local anesthetic or a nonpermanent
procedure designed for the prevention of pregnancy.

(13) ‘Plan of habilitation’ means a written plan setting forth
measurable goals or behaviorally stated objectives in prescribing an
integrated program of individually designed activities or therapies
necessary to achieve the goals and objectives.

(14) ‘Planned exclusionary time-out’” means the technique of
behavior modification in which a client is removed from the immediate
environment to a physically safe, lighted, and normal temperature room
for a specific period of time not to exceed one hour under the direct
continued observation of staff.
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Section 44-26-30. A person with intellectual disability has the right
to be represented by counsel when involuntarily committed to the
department pursuant to Section 44-20-450.

Section 44-26-40. If a client resides in a facility operated by or
contracted to by the department, the determination of that client’s
competency to consent to or refuse major medical treatment must be
made pursuant to Section 44-66-20(6) of the Adult Health Care
Consent Act. The department shall abide by the decision of a client
found competent to consent.

Section 44-26-50. If the client is found incompetent to consent to or
refuse major medical treatment, the decisions concerning his health
care must be made pursuant to Section 44-66-30 of the Adult Health
Care Consent Act. An authorized designee of the department may
make a health care decision pursuant to Section 44-66-30(8) of the
Adult Health Care Consent Act. The person making the decision must
be informed of the need for major medical treatment, alternative
treatments, and the nature and implications of the proposed health care
and shall consult the attending physician before making decisions.
When feasible, the person making the decision shall observe or consult
with the client found to be incompetent.

Section 44-26-60. (A) If the client is a minor, the decisions
concerning his health care must be made by the following persons in
the following order of priority:

(1) legal guardian;

(2) parent;

(3) grandparent or adult sibling;

(4) other relative by blood or marriage who reasonably is
believed by the health care professional to have a close personal
relationship with the client;

(5) other person who reasonably is believed by the health care
professional to have a close personal relationship with the client;

(6) authorized designee of the department.

(B) If persons of equal priority disagree on whether certain health
care must be provided to a client who is a minor, a person authorized in
subsection (A), a health care provider involved in the care of the client,
or another person interested in the welfare of the client may petition the
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probate court for an order determining what care is to be provided or
for appointment of a temporary or permanent guardian.

(C) Priority under this section must not be given to a person if a
health care provider, responsible for the care of a client who is unable
to consent, determines that the person is not reasonably available, is not
willing to make health care decisions for the client, or is unable to
consent as defined in Section 44-66-20(6) of the Adult Health Care
Consent Act.

(D) In an emergency health care may be provided without consent
pursuant to Section 44-66-40 of the Adult Health Care Consent Act to a
person found incompetent to consent to or refuse major medical
treatment or who is incapacitated solely by virtue of minority.

Section 44-26-70. (A) Human rights committees must be
established for each regional center and for each county/multicounty
program to:

(1) review and advise the regional center or the
county/multicounty board on the policies pertaining to clients’ rights
policies;

(2) hear and make recommendations to the regional center or
county/multicounty board on research proposals which involve
individuals receiving services as research participants pursuant to
Section 44-20-260;

(3) review and advise the regional center or county/multicounty
board on program plans for behavior management which may restrict
personal freedoms or rights of clients;

(4) advise the regional center or county/multicounty board on
other matters as requested pertaining to the rights of clients.

(B) Human rights committees must be appointed by the director or
his designee. Each committee consists of not less than the following
five persons, except employees or former employees of the regional
center or county/multicounty board must not be appointed:

(1) a family member of a person with intellectual disability or a
related disability;

(2) aclient of the department, if appropriate;

(3) arepresentative of the community at large with expertise or a
demonstrated interest in the care and treatment of persons with
intellectual disability or related disabilities.

(C) The department shall establish policy and procedures for the
operations of the committees.

(D) Members of the committees serve in an advisory capacity only
and are exempt from liability.
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Section 44-26-80. A client or his representative has the right to
appeal decisions concerning the services or treatment provided by the
department, county/multicounty board, or contracted service provider.
A human rights committee established in Section 44-26-70 shall review
and advise on grievances concerning applicants or clients receiving
services. The department shall establish policies and procedures for
the review of grievances and the appeal of decisions. The director has
final authority.

Section 44-26-90. Unless a client has been adjudicated
incompetent, he must not be denied the right to:

(1) dispose of property, real and personal;

(2) execute instruments;

(3) make purchases;

(4) enter into contractual relationships;

(5) hold a driver’s license;

(6) marry or divorce;

(7) be a qualified elector if otherwise qualified. The county board
of voter registration in counties with department facilities reasonably
shall assist clients who express a desire to vote to:

(a) obtain voter registration forms, applications for absentee
ballots, and absentee ballots;

(b) comply with other requirements which are prerequisite for
voting;

(c) vote by absentee ballot if necessary;

(8) exercise rights of citizenship in the same manner as a person
without intellectual disability or a related disability.

Section 44-26-100. (A) Except to the extent an interdisciplinary
team of a residential program determines that it is required by the
medical needs, safety, or habilitative goals of the client to impose
restrictions, a client may:

(1) communicate by sealed mail, telephone, or otherwise with
persons, including official agencies, inside or outside the institution.
Reasonable access to writing materials, stamps, envelopes, and
telephones, including reasonable funds or means by which to use
telephones, must be provided;

(2) receive visitors. A facility must have a designated area where
clients and visitors may speak privately;

(3) wear his clothes, have access to personal hygiene articles,
keep and spend a reasonable sum of his money, and keep and use his
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personal possessions, including articles for personal grooming not
provided for by the facility unless the clothes or personal possessions
are determined by an intellectual disability professional or physician to
be dangerous or otherwise inappropriate to the habilitation regimen. If
clothing is provided by the facility, clients must have the opportunity to
select from neat, clean, seasonal clothing that allows the client to
appear normal in the community. The clothing must be considered to
be the client’s throughout his stay in the facility;

(4) have access to individual storage space for private use.
Personal property of a client brought into the facility and placed in
storage by the facility must be inventoried. Receipts must be given to
the client and at least one other interested person. The personal
property may be reclaimed only by the client or his guardian as long as
he is living unless otherwise ordered by the court;

(5) follow or abstain from religious practices. Religious
practices may be prohibited by the facility supervisor if they lead to
physical harm to the client or to others, harassment of other clients, or
damage to property.

(B) The department shall determine what constitutes reasonable
access for the rights provided in this section. Limitations imposed on
the exercise of the rights by the client and the reasons for the
limitations must be made part of the client’s record. The limitations
are valid for no more than thirty days. The time may be extended an
additional thirty days if, upon review, it is determined the client’s
safety or habilitation warrants limitations of the rights. If the
department restricts rights, the reasons for the restriction and why the
condition cannot be resolved in a less restrictive manner must be
recorded in the client’s record.

Section 44-26-110. Clients have the right to daily physical
exercise. Operators of a facility shall provide indoor and outdoor areas
and equipment for this purpose. Clients determined able to be outdoors
on a daily basis pursuant to Section 44-26-150 must be allowed this
privilege in the absence of contrary medical considerations or during
periods of inclement weather.

Section 44-26-120. (A) A client or his representative with the
appropriate permission may have reasonable access to the client’s
medical and habilitative records. The requests must be made in
writing.

(B) A client or his representative may be refused access to
information in the medical and habilitative records if:
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(1) provided by a third party under assurance that the information
remains confidential;

(2) the attending physician has determined in writing that the
information would be detrimental to the client’s habilitation regimen.
The determination must be placed in the client’s records and is
considered part of restricted information.

(C) A client or his representative refused access to medical or
habilitative records may appeal the refusal to the department director.
The director of the residential program shall notify the client or his
representative of the right to appeal.

(D) Persons granted access to client records shall sign a disclosure
form. Disclosure forms are considered part of a client’s confidential
record.

Section 44-26-130. (A) Communications between clients and
intellectual disability professionals, including general physicians,
psychiatrists, psychologists, nurses, social workers, members of
interdisciplinary teams, or other staff members employed in a
client-therapist capacity or an employee under supervision of them are
considered confidential. Certificates, applications, records, and reports
made for the purpose of this chapter that directly or indirectly identify a
client, as well as privileged communications, must be kept confidential
and must not be disclosed by a person unless:

(1) the identified client or his representative consents;

(2) a court directs disclosure upon its determination that
disclosure is necessary for the conduct of proceedings before it and that
failure to make the disclosure is contrary to the public interest;

(3) disclosure is required for research conducted or authorized by
the department;

(4) disclosure is necessary to cooperate with law enforcement,
health, welfare, and other state agencies, schools, and county entities;

(5) disclosure is necessary to carry out this chapter.

(B) Nothing in this section precludes disclosure:

(1) upon proper inquiry, of information as to a client’s current
medical condition, to appropriate next of kin;

(2) if the information is used in an educational or informational
capacity if the identity of the client is concealed;

(3) of information to the Governor’s ombudsman office or the
South Carolina Protection and Advocacy System for the Handicapped,
Inc., as consistent with state law.
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Section 44-26-140. (A) Clients receiving services for intellectual
disability shall receive care and habilitation suited to their needs and in
the least restrictive appropriate care and habilitation available. The
care and habilitation must be administered skillfully, safely, and
humanely with full respect for the client’s dignity and personal
integrity. The department shall make every effort, based on available
resources, to develop services necessary to meet the needs of its clients.

(B) In emergency admissions when the least restrictive setting is not
available a client must be admitted to the nearest proper facility until he
may be moved to the least restrictive setting.

(C) In judicial or emergency admissions to the department every
attempt must be made by the court to ensure a client’s placement in the
least restrictive alternative of services available.

(D) No client may remain at a level of care that is more restrictive
than is warranted to meet his needs if alternative care is available. A
residential program must attempt to move clients from:

(1) more to less structured living;

(2) larger to smaller facilities;

(3) larger to smaller living units;

(4) group to individual residence;

(5) segregated from the community to integrated into the
community;

(6) dependent to independent living.

Section 44-26-150. (A) Before or at the time of admission to an
intellectual disability residential program, a client or his representative
must be provided with an explanation in terms and language
appropriate to his ability to understand the client’s rights while under
the care of the facility.

(B) Within thirty days of admission a client or his representative
must be provided with a written individualized plan of habilitation
formulated by an interdisciplinary team and the client’s attending
physician. A client or his representative may participate in an
appropriate manner in the planning of services. An interim habilitation
program based on the preadmission evaluation of the client may be
implemented promptly upon admission. The service plan must be
developed with the active participation of the individual receiving the
services to the extent he is able to participate meaningfully. Each
individualized habilitation plan must contain:

(1) a statement of the nature and degree of the client’s
intellectual disability and the needs of the client;
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(2) if a physical examination has been conducted, the client’s
physical condition;

(3) a description of intermediate and long-range habilitative
goals and, if possible, future available services;

(4) a statement as to whether or not the client may be permitted
outdoors on a daily basis and, if not, the reasons why.

(C) An intellectual disability professional shall review each client’s
individual records quarterly in relation to goals and objectives
established in the habilitation plan. This review must be documented
and entered into the client’s record. The interdisciplinary team shall
conduct a full review of the client’s records and habilitation program
annually.

(D) Included in a review must be a reassessment of the client’s plan
of habilitation. If the reassessment indicates a need for revisions in the
client’s plan of habilitation, the revisions must be implemented.

(E) A client or his representative shall receive an updated plan of
habilitation, upon request, pursuant to Section 44-26-120.

(F) A client or his representative may request a change in the plan
of habilitation. If a request for a change in the plan of habilitation is
denied, a grievance may be filed by the client or his representative on
his behalf. The request must be reviewed according to the grievance
procedure pursuant to Section 44-26-80.

Section 44-26-160. (A) No client residing in an intellectual
disability facility may be subjected to chemical or mechanical restraint
or a form of physical coercion or restraint unless the action is
authorized in writing by an intellectual disability professional or
attending physician as being required by the habilitation or medical
needs of the client and it is the least restrictive alternative possible to
meet the needs of the client. Emergency restraints require the written
authorization of the attending physician or designated staff member
and must be noted in the client’s record.

(B) Each use of a restraint and justification for it must be entered
into the client’s record. The authorization is not valid for more than
twelve hours during which the client’s condition must be charted at
thirty-minute intervals. If the orders are extended beyond the twelve
hours, the extension must have written authorization by an intellectual
disability professional or attending physician. Within twenty-four
hours a copy of the authorization must be forwarded to the facility
supervisor for review. Clients under a form of restraint must be
allowed no less than ten minutes every two hours for motion and
exercise. Mechanical restraint must be employed in a manner that
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lessens the possibility of physical injury and ensures the least possible
discomfort.

(C) No form of restraint may be used for the convenience of staff,
as punishment, as a substitute for a habilitation program or in a manner
that interferes with the client’s habilitation program.

(D) In an emergency such as a serious threat of extreme violence,
injury to others, personal injury, or attempted suicide, if the attending
physician or an intellectual disability professional is not available, staff
may authorize mechanical restraint or physical restraint, in conjunction
with state and federal regulations, when these means are necessary for
as long as the behavior that warrants restraint persists. The use must be
reported immediately to the attending physician or an intellectual
disability professional who shall authorize its continuance or cessation
and make a written record of the reasons for its use and his review.
The records and review must be entered into the client’s record. The
facility must have written policies and procedures governing the use of
mechanical and physical restraints.

(E) The client’s family or his representative, or both, must be
notified immediately of the use of restraints.

(F) The appropriate human rights committees must be notified of
the use of emergency restraints.

(G) Documentation of less restrictive methods that have failed must
be entered into the client’s record when applicable.

Section 44-26-170. (A) Behavior modification programs
involving the use of aversive stimuli are discouraged and may be used
only in extraordinary cases where all other efforts have proven
ineffective. Clients must not be subjected to aversive stimuli in the
absence of:

(1) prior written approval for the technique by the director;

(2) the informed consent of the client on whom the aversive
stimuli is to be used or his representative. Each use of aversive stimuli
and justification for it must be entered into the client’s record;

(3) documentation of less restrictive methods that have failed
must be entered into the client’s record.

(B) Seclusion must not be used on clients with intellectual
disability.

(C) Planned exclusionary time-out procedures may be utilized
under close and direct professional supervision as a technique in
behavior shaping.

(D) Behavior modification plans must be reviewed by the
interdisciplinary team periodically for continued appropriateness.
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Section 44-26-180. A client or his representative shall give
informed consent in every case before participation in research
conducted by, for, or in cooperation with the department. The
department shall promulgate regulations to obtain informed consent
and to protect the dignity of the individual.

Section 44-26-190. (A) The State Department of Education shall
seek to develop and utilize the most current and promising methods for
the education and training of people with intellectual disability. It shall
utilize the assistance, service, and findings of other state and federal
agencies.

(B) School-aged clients with intellectual disability have the right to
an appropriate education regardless of the degree of retardation or
accompanying disabilities as provided in Public Law 94-142, the
Education of Handicapped Children Act. Placement of a school-aged
person with intellectual disability in a facility of the department does
not preclude his attendance in community-based public schools. It is
the goal of each intellectual disability facility to effect a move of each
resident client from facility-based educational programs to
community-based public schools.

Section 44-26-200. The South Carolina State Employment Service
Division of the South Carolina Department of Employment and
Workforce and the State Agency of Vocational Rehabilitation shall
work together to find employment for citizens with intellectual
disability. Services must include, but are not limited to, counseling,
referral, timely notification of job listings, and other services of the
division and the agency.

Section 44-26-210. A person who wilfully causes, or conspires with
or assists another to cause, the denial to a client of rights accorded to
him under this chapter, upon conviction, must be fined not more than
one thousand dollars or imprisoned not more than one year, or both. A
person acting in good faith, upon actual knowledge or information
thought by him to be reliable, is exempt from criminal liability.

Section 44-26-220. (A) A person who in good faith makes a
health care decision as provided in this chapter is not subjected to civil
or criminal liability on account of the substance of the decision.

(B) A person who consents to major medical treatment as provided
in this chapter does not by virtue of that consent become liable for the
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costs of care provided to the client found incompetent to consent to or
refuse treatment.

(C) A health care provider who in good faith relies on a health care
decision made by a client or as authorized by this chapter is not subject
to civil or criminal liability or disciplinary penalty on account of his
reliance on the decision.

(D) This section does not affect a health care provider’s liability
arising from provision of care in a negligent manner.”

Term revised

SECTION 7. Section 43-7-460(A)(1) and (G)(1) of the 1976 Code, as
last amended by Act 348 of 2008, is further amended to read:

“(1) at the time of death was an inpatient in a nursing facility,
intermediate care facility for persons with intellectual disability, or
other medical institution, if the individual is required, as a condition of
receiving a service in the facility under the state plan, to spend for the
cost of medical care all but a minimal amount of the person’s income
required for personal needs; or

(1) at the time of death was an inpatient in a nursing facility,
intermediate care facility for persons with intellectual disability, or
other medical institution if the individual is required, as a condition of
receiving services in the facility under the state plan, to spend for costs
of medical care all but a minimal amount of the person’s income
required for personal needs; or”

Term revised

SECTION 8. Section 44-7-130(9) of the 1976 Code is amended to
read:

“(9) ‘The federal act’ means Title VI of the United States Public
Health Service Act (the Hill-Burton Construction Program); Title XVI
of the United States Public Health Service Act (National Health
Planning and Resources Development Act of 1974--Public Law
93-641); grants for all center and facility construction under Public
Law 91-211 (community mental health centers’ amendments to Title II,
Public Law 88-164, Community Mental Health Centers Act); grants for
all facility construction under Public Law 91-517 (developmental
disabilities services and facilities construction amendments of 1970 to
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Part C, Title I, grants for construction of facilities for persons with
intellectual disability--Public Law 88-164); and other federal programs
as may exist or be enacted which provide for the construction of
hospitals or related health facilities.”

Term revised

SECTION 9. Section 44-7-130(10) of the 1976 Code, as last amended
by Act 278 of 2010, is further amended to read:

“(10) ‘Health care facility’ means acute care hospitals, psychiatric
hospitals, alcohol and substance abuse hospitals, nursing homes,
ambulatory surgical facilities, hospice facilities, radiation therapy
facilities, rehabilitation facilities, residential treatment facilities for
children and adolescents, intermediate care facilities for persons with
intellectual disability, and any other facility for which Certificate of
Need review is required by federal law.”

Term revised

SECTION 10. Section 44-7-260(A)(11) of the 1976 Code, as last
amended by Act 278 of 2010, is further amended to read:

“(11) intermediate care facilities for persons with intellectual
disability;”

Term revised

SECTION 11. Section 44-7-315 of the 1976 Code, as last amended
by Act 278 of 2010, is further amended to read:

“Section 44-7-315.  (A) Information received by the Division of
Health Licensing of the department, through inspection or otherwise, in
regard to a facility or activity licensed by the department pursuant to
this article or subject to inspection by the department, including a
nursing home, a community residential care facility, or an intermediate
care facility for persons with intellectual disability, must be disclosed
publicly upon written request to the department. The request must be
specific as to the facility or activity, dates, documents, and particular
information requested. The department may not disclose the identity of
individuals present in a facility licensed by the department pursuant to
this article or subject to inspection by the department, including a
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nursing home, a community residential care facility, or an intermediate
care facility for persons with intellectual disability. When a report of
deficiencies or violations regarding a facility licensed by the
department pursuant to this article or subject to inspection by the
department, including a nursing home, a community residential care
facility, or an intermediate care facility for persons with intellectual
disability, is present in the department’s files when a request for
information is received, the department shall inform the applicant that
it has stipulated corrective action and the time it determines for
completion of the action. The department also shall inform the
applicant that information on the resolution of the corrective action
order is expected to be available upon written request within fifteen
calendar days or less of the termination of time it determines for
completion of the action. However, if information on the resolution is
present in the files, it must be furnished to the applicant.

(B) Subsection (A) does not apply to information considered
confidential pursuant to Section 40-71-20 and Section 44-30-60.”

Term revised

SECTION 12. Section 44-7-320(A)(1)(d) of the 1976 Code, as last
amended by Act 278 of 2010, is further amended to read:

“(d) refusing to admit and treat alcoholic and substance abusers,
the mentally ill, or persons with intellectual disability, whose
admission or treatment has been prescribed by a physician who is a
member of the facility’s medical staff; or discriminating against
alcoholics, the mentally ill, or persons with intellectual disability solely
because of the alcoholism, mental illness, or intellectual disability;”

Meaning of substituted term

SECTION 13. In Sections 1 through 6 of this act, the terms
“intellectual disability” and “person with intellectual disability” have
replaced and have the same meanings as the former terms “mental
retardation” and “mentally retarded”.

Substitution of terms in publications of the State, political
subdivisions of the State, and the South Carolina Code

SECTION 14. (A) If the term “mental retardation” or “mentally
retarded” currently is used by any state agency, board, committee, or
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commission or any political subdivision of the State in their rules,
regulations, policies, procedures, publications, statutes, or ordinances,
the state agency, board, committee, and commission and the political
subdivision of the State shall substitute the term “intellectual
disability” for “mental retardation” and “person with intellectual
disability” for “mentally retarded” when they are amending, revising,
or republishing their rules, regulations, policies, procedures,
publications, statutes, and ordinances.

(B) The Code Commissioner shall substitute the term “intellectual
disability” for “mental retardation” and “person with intellectual
disability” for “mentally retarded” in the 1976 Code of Laws at such
times as regulations and statutes containing these terms are amended,
revised, or republished.

Savings clause

SECTION 15. The repeal or amendment by this act of any law,
whether temporary or permanent or civil or criminal, does not affect
pending actions, rights, duties, or liabilities founded thereon, or alter,
discharge, release or extinguish any penalty, forfeiture, or liability
incurred under the repealed or amended law, unless the repealed or
amended provision shall so expressly provide. After the effective date
of this act, all laws repealed or amended by this act must be taken and
treated as remaining in full force and effect for the purpose of
sustaining any pending or vested right, civil action, special proceeding,
criminal prosecution, or appeal existing as of the effective date of this
act, and for the enforcement of rights, duties, penalties, forfeitures, and
liabilities as they stood under the repealed or amended laws.

Severability clause

SECTION 16. If any section, subsection, paragraph, subparagraph,
sentence, clause, phrase, or word of this act is for any reason held to be
unconstitutional or invalid, such holding shall not affect the
constitutionality or validity of the remaining portions of this act, the
General Assembly hereby declaring that it would have passed this act,
and each and every section, subsection, paragraph, subparagraph,
sentence, clause, phrase, and word thereof, irrespective of the fact that
any one or more other sections, subsections, paragraphs,
subparagraphs, sentences, clauses, phrases, or words hereof may be
declared to be unconstitutional, invalid, or otherwise ineffective.
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Time effective
SECTION 17. This act takes effect upon approval by the Governor.
Ratified the 1* day of June, 2011.

Approved the 7™ day of June, 2011.

No. 48
(R66, S705)

AN ACT TO AMEND THE CODE OF LAWS OF SOUTH
CAROLINA, 1976, BY ADDING CHAPTER 36 TO TITLE 58 SO
AS ENACT THE “UNDERGROUND FACILITY DAMAGE
PREVENTION ACT”, TO PROVIDE DEFINTIONS, TO
PROVIDE LIMITS ON COSTS RELATED TO THIS CHAPTER,
TO REQUIRE THE CREATION OF A NOTIFICATION
CENTER ASSOCIATION PROVIDING FOR RECEIVING
NOTICE OF EXCAVATION OR DEMOLITION IN A DEFINED
AREA, TO CREATE AND SPECIFY THE MEMBERSHIP OF A
BOARD TO GOVERN THE NOTIFICATION CENTER, TO
PROVIDE MISCELLANEOUS REQUIREMENTS AND DUTIES
RELATED TO THE NOTIFICATION CENTER, TO REQUIRE
CERTAIN NOTICE RELATED TO EXCAVATIONS,
DEMOLITIONS, AND DAMAGE RESULTING DURING AN
EXCAVATION OR DEMOLITION, TO PROVIDE
EXCEPTIONS TO THE NOTICE REQUIREMENTS AND
OTHER PROVISIONS OF THIS CHAPTER, AND TO PROVIDE
PENALTIES FOR A VIOLATION OF THIS CHAPTER; AND
TO REPEAL SECTIONS 58-35-10, 58-35-20, 58-35-30, 58-35-40,
58-35-50, 58-35-60, 58-35-70, 58-35-80, 58-35-90, 58-35-100,
58-35-110, AND 58-35-120 ALL RELATING TO THE
UNDERGROUND FACILITY DAMAGE PREVENTION ACT.

Be it enacted by the General Assembly of the State of South Carolina:
Underground Facility Damage Prevention Act

SECTION 1. Title 58 of the 1976 Code is amended by adding:
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“CHAPTER 36
South Carolina Underground Facility Damage Prevention Act

Section 58-36-10. This chapter may be cited as the Underground
Facility Damage Prevention Act.

Section 58-36-20. For purposes of this chapter, the following words
and terms are defined as follows:

(1) ‘APWA’ means the American Public Works Association or
successor organization or entity.

(2) ‘Association’” means a group of operators, or their
representatives, formed for the purpose of operating a notification
center.

(3) ‘Business continuation plan’ means a plan that includes actions
to be taken in an effort to provide uninterrupted service during
catastrophic events.

(4) ‘Damage’ means the substantial weakening of structural or
lateral support of a facility, penetration or destruction of protective
coating, housing, or other protective device of a facility and the partial
or complete severance of a facility.

(5) ‘Demolish’ or ‘demolition’” means any operation by which a
structure or mass of material is wrecked, razed, rendered, moved, or
removed by means of any tools, equipment, or discharge of explosives.

(6) ‘Designer’ means any architect, engineer, or other person who
prepares or issues a drawing or blueprint for a construction or other
project that requires excavation or demolition work.

(7) ‘Design request’ means a communication to the notification
center in which a request for identifying existing facilities for advance
planning purposes is made. A design request may not be used for
excavation purposes.

(8) ‘Emergency’ means a sudden or unforeseen event involving a
clear and imminent danger to life, health, or property; the interruption
of essential utility services; or the blockage of transportation facilities,
including highway, rail, water, and air, which require immediate action.

(9) ‘Excavate’ or ‘excavation’ means an operation for the purpose
of the movement or removal of earth, rock, or other materials in or on
the ground by use of mechanized equipment or by discharge of
explosives and including augering, backfilling, digging, ditching,
drilling, well drilling, grading, plowing-in, pulling-in, ripping,
scraping, trenching, and tunneling.
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(10) ‘Excavator’ means any person engaged in excavation or
demolition.

(11) ‘Extraordinary circumstances’ means circumstances which
make it impractical or impossible for the operator to comply with the
provisions of this chapter. Extraordinary circumstances may include
hurricanes, tornadoes, floods, ice, snow, and acts of God.

(12) ‘Facility’ means any underground line, underground system, or
underground infrastructure used for producing, storing, conveying,
transmitting, or distributing communication, electricity, gas, petroleum,
petroleum products, hazardous liquids, water, steam, or sewerage.
Provided there is no encroachment on any operator’s right-of-way,
easement, or permitted use and for purposes of this act, the following
are not considered as an underground ‘facility’: petroleum storage
systems subject to regulation pursuant to Chapter 2, Title 44; septic
tanks as regulated by Chapter 55, Title 44; swimming pools and
irrigation systems. For purposes of this act, and provided there is no
encroachment on any operator’s right-of-way, easement, or permitted
use, liquefied petroleum gas ‘systems’ as defined in Section
40-82-20(8) do not constitute an underground ‘facility’ unless such a
system is subject to Title 49 C.F.R. Part 192.

(13) ‘Locator’ means a person that identifies and marks facilities for
operators.

(14) ‘Mechanized equipment’ means equipment operated by means
of mechanical power, including, but not limited to, trenchers,
bulldozers, power shovels, augers, backhoes, scrapers, drills, cable and
pipe plows, and other equipment used for plowing-in or pulling-in
cable or pipe.

(15) ‘Nonmechanized equipment’ means hand tools.

(16) ‘Notification center’ means an entity that administers a system
through which a person can notify operators of proposed excavations or
demolitions.

(17) ‘Operator’ means any person, public utility, communications
and cable service provider, municipality, electrical utility, electric and
telephone cooperatives, and the South Carolina Public Service
Authority as defined in Titles 5, 6, 33, and 58, Code of Laws of South
Carolina, 1976, who owns or operates a facility for commercial
purposes in the State of South Carolina.

(18) ‘Person’ means any individual, owner, corporation, partnership,
association, or any other entity organized under the laws of any state;
any subdivision or instrumentality of a state; and any authorized
representative thereof.
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(19) ‘Positive response’ means an automated information system
that allows excavators, locators, operators, and other interested parties
to determine the status of a locate request until excavation or
demolition is complete.

(20) ‘Subaqueous’ means a facility that is under a body of water,
including rivers, streams, lakes, waterways, swamps, and bogs.

(21) ‘Tolerance zone’ means:

(a) if the diameter of the facility is known, the distance of
one-half of the known diameter plus twenty-four inches on either side
of the designated center line;

(b) if the diameter of the facility is not marked, twenty-four
inches on either side of the outside edge of the mark indicating a
facility; or

(c) for subaqueous facilities, a clearance of fifteen feet on either
side of the indicated facility.

(22) “Working day’ means every day, except Saturday, Sunday, and
legal holidays as defined by South Carolina law.

Section 58-36-30. (A) The provisions in this chapter supersede and
preempt any ordinance enacted by a local political subdivision that
purports to:

(1) require operators to obtain permits from local governments in
order to identify facilities;

(2) require pre-marking or marking of facilities;

(3) specify the types of paint or other marking devices that are
used to identify facilities; or

(4) require removal of marks.

(B) A permit issued pursuant to law authorizing an excavation or
demolition shall not be deemed to relieve a person from the
responsibility for complying with the provisions of this chapter.

Section 58-36-40. (A) Any costs or expenses associated with
compliance by an excavator with the requirements in this chapter
applicable to excavators shall not be charged to any operator. Any
costs or expenses associated with compliance by an operator with the
requirements in this chapter applicable to operators shall not be
charged to any excavator. Neither the association nor the notification
center may impose any charge on any person giving notice to the
notification center.

(B) This section shall not excuse an operator or excavator from
liability for any damage or injury for which it would be responsible
under applicable law.
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Section 58-36-50. (A) Operators must maintain an association that
will operate a notification center providing for the receipt of notice of
excavation or demolition in a defined geographical area. The
notification center must be governed by a board of directors composed
of operators and damage prevention stakeholders that are members of
the association. The by-laws of the association must provide for a
board of directors with the following membership:

(1) one representative from each of the six facility members that
receive the highest annual notification transmission volumes from the
notification center;

(2) one representative of a public water or sewer company;

(3) one representative of an electric cooperative;

(4) one representative of an investor-owned natural gas utility;

(5) one representative of a company that transports hazardous
liquids as defined in 49 U.S.C. 60101(a)(4);

(6) one representative of a telephone cooperative;

(7) one representative of a rural water district;

(8) one representative of the South Carolina Association of
Municipal Power Systems;

(9) one representative of the South Carolina Association of
Counties;

(10) one representative of a company licensed in South Carolina
for facility contract locating;

(11) one representative of the South Carolina Department of
Transportation;

(12) one representative of a company licensed in South Carolina
for construction of roads and highways;

(13) one representative of a company licensed in South Carolina
for construction of facilities;

(14) one representative of a company licensed in South Carolina
for landscaping or irrigation;

(15) one representative of a company licensed in South Carolina
as a general contractor or as a subcontractor in the construction
industry;

(16) three representatives employed by different facility operators
in South Carolina; and

(17) one representative of a special purpose district providing
natural gas.

In choosing members of the association to fill these board positions,
the association will solicit nominations from the membership of the
association and industry organizations representing entities designated
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by this subsection. The South Carolina 811 Board of Directors existing
on the effective date of this act must elect the board as required by the
provisions of this subsection within nine months following the
effective date of this act.

(B) All operators are required to join the association and utilize the
services of the notification center.

(1) Operators that are members of the existing association on the
effective date of this act must remain members.

(2) Operators with more than fifty thousand customers or one
thousand miles of facilities who are not members must join the
association within one year from the effective date of this act.

(3) Operators with more than twenty-five thousand customers or
five hundred miles of facilities, who are not members, must join the
association within two years from the effective date of this act.

(4) All operators that do not meet the thresholds described in
items (1), (2), or (3) must join the association within three years from
the effective date of this act.

(C) There shall be only one notification center for the State of South
Carolina.

(D) The association shall provide for a reasonable way of
apportioning the cost of operating the notification center among its
members.

(E) The notification center shall receive notices from persons with
intention of performing excavation or demolition and transmit to the
operators the following information:

(1) the name, address, and telephone number of the person
providing the notice, and, if different, the excavator completing the
proposed excavation or demolition;

(2) the start date of the proposed excavation or demolition;

(3) the anticipated duration of the proposed excavation or
demolition;

(4) the type of proposed excavation or demolition to be
conducted;

(5) the location of the proposed excavation or demolition; and

(6) whether or not explosives are to be used in the proposed
excavation or demolition.

(F) The notification center must maintain a record of the notices
received pursuant to subsection (E), and information regarding
operators failing to provide a response pursuant to subsection (E), and
excavators failing to provide notice pursuant to Section 58-36-60(C).
This record must be maintained for at least three years.

(G) The notification center shall receive and transmit notices.
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(H) The notification center must have a business continuation plan.

() The notification center shall provide a positive response system
that must be fully operational within three years from the effective date
of this act.

(J) The notification center shall file with the South Carolina Public
Service Commission the telephone number and address of the
notification center and a list of the names and addresses of each
operator that received service from the notification center. This filing
must be made no later than April fifteenth of each year.

(K) The notification center shall provide to the Chairman of the
House of Representatives Labor, Commerce and Industry Committee
and the Chairman of the Senate Judiciary Committee a report regarding
the activities and operations of the notification center for the preceding
calendar year. This report must include, but is not limited to, the
following information:

(1) average speed of answer;

(2) abandoned call rate;

(3) transmit times;

(4) total number of locate requests;

(5) total number of transmissions to operators of locate requests;
and

(6) business continuation plan.
This report must be made no later than April fifteenth of each year.

(L) The notification center must establish and operate a damage
prevention training program.

Section 58-36-60. (A) Before commencing any excavation or
demolition, the person responsible for the excavation or demolition
shall provide, or cause to be provided, notice to the notification center
of his intent to excavate or demolish. Notice for any excavation or
demolition that does not involve a subaqueous facility must be given
within three to twelve full working days before the proposed
commencement date of the excavation or demolition. Notice for any
excavation or demolition in the vicinity of a subaqueous facility must
be made within ten to twenty full working days before the proposed
commencement date of the excavation or demolition.

(B) Notice given pursuant to subsection (A) shall expire within
fifteen working days after the date of notice. No excavation or
demolition may continue after this fifteen-day period unless the person
responsible for the excavation or demolition provides a subsequent
notice pursuant to subsection (A).

(C) The notice to the notification center must contain:
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(1) the name, address, and telephone number of the person
providing the notice;

(2) the anticipated start date of the proposed excavation or
demolition;

(3) the anticipated duration of the proposed excavation or
demolition;

(4) the type of proposed excavation or demolition to be
conducted;

(5) the location of the proposed excavation or demolition, not to
exceed one-quarter mile in geographical length, or five adjoining
addresses; and

(6) whether or not explosives are to be used in the proposed
excavation or demolition.

(D) When demolition of a building is proposed, operators shall be
given reasonable time to remove or protect their facilities before
demolition is commenced.

(E) An excavator must comply with the following:

(1) When the excavation site cannot be clearly and adequately
identified within the area described in the notice, the excavator must
designate the route, specific area to be excavated, or both, by
premarking before the operator performs a locate. Premarking must be
made with white paint, flags, or stakes.

(2) Check the notification center’s positive response system prior
to excavating or demolishing to ensure that all operators have
responded and that all facilities that may be affected by the proposed
excavation or demolition have been marked.

(3) Plan the excavation or demolition to avoid damage to or
minimize interference with facilities in and near the construction area.

(4) Excavation or demolition may begin prior to the specified
waiting period if the excavator has confirmed that all operators
responded with an appropriate positive response.

(5) If an operator declares extraordinary circumstances, the
excavator must not excavate or demolish until after the time and date
that the operator provided in its response.

(6) An operator’s failure to respond to the positive response
system does not prohibit the excavator from proceeding, provided there
are no visible indications of a facility, such as a pole, marker, pedestal,
or valve at the proposed excavation or demolition site. However, if the
excavator is aware of or observes indications of an unmarked facility,
the excavator must not begin excavation or demolition until an
additional call is made to the notification center detailing the facility,
and an arrangement is made for the facility to be marked by the
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operator within three hours from the time the additional call is received
by the notification center.

(7) Beginning on the date provided in the excavator’s notice to
the notification center, the excavator shall preserve the staking,
marking, or other designation until no longer required. When a mark is
no longer visible, but the work continues in the vicinity of the facility,
the excavator must request a re-mark from the notification center to
ensure the protection of the facility.

(8) The excavator shall notify the notification center’s positive
response system when the excavation or demolition is complete.

(9) An excavator may not perform any excavation or demolition
within the tolerance zone unless the following conditions are met:

(a) no use of mechanized equipment, except non-invasive
equipment specifically designed or intended to protect the integrity of
the facility, within the marked tolerance zone of an existing facility
until:

(i) the excavator has visually identified the precise location
of the facility, or has visually confirmed that no facility is present up to
the depth of excavation; and

(i) reasonable precautions are taken to avoid any substantial
weakening of the facility’s structural or lateral support, or both, or
penetration or destruction of the facilities or their protective coatings.

Mechanical means may be used, as necessary, for initial penetration
and removal of pavement or other materials requiring use of
mechanical means of excavation and then only to the depth of the
pavement or other materials. For parallel type excavations within the
tolerance zone, the existing facility shall be visually identified at
intervals not to exceed fifty feet along the line of excavation to avoid
damages. The excavator shall exercise due care at all times to protect
the facilities when exposing these facilities;

(b) maintain clearance between a facility and the cutting edge
or point of any mechanized equipment, taking into account the known
limit of control of such cutting edge or point, as may be reasonably
necessary to avoid damage to such facility; and

(c) provide support for facilities in and near the excavation or
demolition area, including backfill operations, as may be reasonably
required by the operator for the protection of such facilities.

Section 58-36-70. (A) An operator or designated representative
must provide to an excavator the following information:

(1) The horizontal location and description of all of its facilities

in the area of the proposed excavation or demolition. The location
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shall be marked by stakes, paint, flags, or any combination thereof as
appropriate depending on the site conditions of the proposed
excavation or demolition using the APWA Uniform Color Code. If the
diameter or width of the facility is greater than three inches, the
dimension of the facility will be indicated at least every twenty-five
feet in the area of the proposed excavation or demolition. Operators
who operate multiple facilities in the same trench shall locate each
facility individually.

(2) Any other information that would assist the excavator to
identify, and thereby avoid damage to, the marked facilities.

(B) The information in subsection (A) must be provided to the
excavator within:

(1) three full working days, not including the day the notice was
made, for a facility after notice of the proposed excavation or
demolition to the notification center;

(2) ten full working days, not including the day the notice was
made, for a subaqueous facility after notice of the proposed excavati